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PREFATORY NOTE 


It is the purpose of this officia] publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942°the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
| reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3502) 


In re DEEMS ICE CREAM CORPORATION. AMA Docket No. 27-112. 
Decided May 21, 1953. 


Dismissal of Amended Petition 


Respondent’s petition, as amended, is dismissed for lack of specificity and 
failure to set out with any degree of clarity the facts relied upon by the 
petitioner to allege that any provision of the order, any rule of regula- 
tion, or any interpretation thereof is “not in accordance with law.” 


Mr. Harry Polikoff, New York, New York, for petitioner. Mr. Julius C. 
Krause for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The respondent has filed an application to dismiss the amended 
petition in this proceeding under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933) as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 
1937 and subsequent amendments (7 U.S.C. 601 et seq.). The 
petition originally filed complained of errors in the auditing of 
the petitioner’s books and records by the market administrator 
for Order No. 27, as amended, in connection with the accounting 
for milk under the order, The original petition was dismissed, 
among other reasons for lack of specificity. The petitioner filed 
amendments to its petition received one day after the allowed 
time for filing an amended petition. 


The petitioner has not filed an answer to the respondent’s ap- 
plication to dismiss the petition as amended by the amendments 
filed by the petitioner. These amendments, even if accepted as 
timely filed, do not cure the deficiency of lack of specificity. The 
petition as amended fails to meet the requirements of section 
900.52(b) of the rules of practice in that it does not specify the 
terms and provisions of the order, or of the rules and regulations, 
the application of which is complained of and it does not set out 
with any degree of clarity the facts relied upon by the petitioner 
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466 COMMODITY EXCHANGE ACT 
Cite as 12 A.D. 466 


to allege that any provision of the order, any rule or regulation, 
or any interpretation thereof is “not in accordance with law.” 
Accordingly, the petition as amended is dismissed. 


(No. 3503) 


In re GEORGE SIROTA AND SONS, GEORGE SIROTA, NORMAN L. 
SIROTA, BENJAMIN SIROTA, HARRY A. ASPINWALL, AND DYKE 
CULLUM. CEA Docket No. 54. Decided May 19, 1953. 


Denial of Petition for Reopening of Proceedings 


The petition by one of respondents to reopen the proceedings for the purpose 
of offering in evidence additional exhibits because they were misplaced 
at the beginning of the hearing and the remaining documents were 
written after the hearing, and also because these documents will sub- 
stantiate the testimony of respondent who filed the petition, is denied, 
since the misplacing of the documents is not a sufficient reason to reopen 
the record now necessitating a remand to the referee for consideration 
of the additional material and, furthermore, most of the documents 
seem to-relate to the charges against respondents other than the peti- 
tioner. 


Mr. Benj. M. Holstein for Commodity Exchange Authority. Mr. Donald Marks 
of Baer, Marks, Friedman, Berliner & Klein, of New York, New York, 
for respondents Sirota and Sons et als. Mr. Thomas A. Sully, of New 
York, New York, for respondent Harry A. Aspinwall. Mr. Roy St. Lewis, 
of Washington, D. C., for respondent Dyke Cullum. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF PETITION TO REOPEN 


Subsequent to a lengthy hearing and the issuance of a referee’s 
report in this disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1), respondent Dyke Cullum filed 
a “Petition For Reopening For the Purpose of Offering in Evi- 
dence Additional Exhibits.” 

The petition seeks to have introduced in evidence exhibits con- 
sisting of letters, most of the letters being from respondent Dyke 
Cullum to the Sirota respondents and a telegram from Cullum 
to the Sirotas. The petition recites that most of the documents 
sought to be introduced were misplaced at the beginning of the 
hearing and that the remaining documents were written after the 
hearing. The petition recites also that these documents will sub- 
stantiate the testimony of respondent Cullum at the hearing. The 
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petition to reopen was opposed by the complainant and by the 
other respondents. 

Section 0.21(2) of the rules of practice requires that petitions 
to reopen shall show that the evidence sought to be put in by re- 
opening is not merely cumulative and shall set forth a good reason 
why the evidence was not adduced at the hearing. 

The petition fails on both counts, The petition states only that 
the documents will substantiate Cullum’s testimony. The misplac- 
ing of the documents at the beginning of a lengthy hearing, held 
at intervals, is not a sufficient reason to reopen the record now 
necessitating a remand to the referee for consideration of the 
additional material. 

Furthermore, most of the documents seem to relate to the 
charges against the respondents other than Cullum. In this pro- 
ceeding, Cullum is not the complainant but a respondent. 

The petition to reopen is denied. 


(No. 3504) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided May 8, 1953. 


Continuation of Rates and Charges 


Upon petitions by respondents, notice to the public, and answer by the Live- 
stock Branch, respondents are authorized to continue assessing the cur- 
rent rates and charges during the life of the present order. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Market Agencies at Union Stock Yards, Ogden, Utah, respond- 
ents, pro sé. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). Respondents are 
now operating under an order issued on June 1, 1951 (10 A.D. 
829), authorizing assessment of the current rates and charges to 
and including June 19, 1953. 

On April 21, 1953, respondents filed petitions requesting that 
the current rates and charges be continued in effect ‘on a two 
year basis.” 

Prior to the issuance of previous orders authorizing increases 
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in rates and charges notices of the petitions therefor were given 
to the public, and although interested persons were afforded op- 
portunity to be heard no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petitions 
do not involve an increase of rates and charges lawfully prescribed 
by the Secretary or new rates and charges for services not here- 
tofore covered by order it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tions be granted and that in lieu of the semi-annual reports now 
being filed the respondents be required to execute in detail and 
file annually reports of their operations on the forms attached to 
the answer and designated as Forms LS-126 and LS-126-1. 

Since the parties are agreed, the petitions are granted and re- 
spondents are authorized to continue assessing the current rates 
and charges during the life of this order. In lieu of the semi- 
annual reports previously required herein respondents shall exe- 
cute in detail and file annually reports of their operations on the 
forms attached to the answer filed by the Livestock Branch. 

This order shall become effective on June 20, 1953, and remain 
in effect to and including June 19, 1955, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3505) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket No. 
1246. Decided May 12, 1953. 


Continuation of Rates and Charges 


Headnotes in 12 A.D. 467, applicable here. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Frederick P. Lee of Lee, Toomey & Kent, of Washington, 
D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 





SIOUX CITY STOCK YARDS COMPANY 
Cite as 12 A.D. 469 


PRELIMINARY STATEMENT 

This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is presently operating under an order issued on 
January 31, 1952 (11 A.D. 27), modifying prior orders herein 
and authorizing assessment of the current rates and charges to 
and including June 30, 1953. 

On April 16, 1953, respondent, by its attorney, filed a petition 
requesting that the current rates and charges be continued in 
effect to and including June 30, 1955. 

Prior to the issuance of the order of January 31, 1952, authoriz- 
ing increases in rates and charges, notice of the petition therefor 
was given to the public, and although opportunity was afforded 
interested persons to be heard in the matter no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or new rates and 
charges for services not heretofore covered by order it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion be granted. 

‘Since the parties are agreed, the petition is granted and the 
current rates and charges are continued in effect during the life 
of this order. 

This order shall become effective on July 1, 1953, and remain in 
effect to and including June 30, 1955, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person, 


(No. 3506) 


In re S1oux CiTy STocK YARDS COMPANY. P&S Docket No. 425. 
Decided May 18, 1953. 


Modification of Rates and Charges 


Upon petition by respondents, notice to the public, and answer by the Live- 
stock Branch, respondents are authorized to modify its current schedule 
of rates and charges in the manner requested in its petition, and are 





470 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 469 


authorized to assess the current schedule as so modified during the life 
of this order. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Ashley Sellers, of Sellers & Conner, of Washington, D. C., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 

This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.), in which a basic 
order prescribing reasonable rates was entered on December 13, 
1934. Supplemental orders have been entered from time to time, 
the most recent being an order entered on March 6, 1952 (11 A.D. 
276). The supplemental orders under which respondent is auth- 
orized to assess the current temporary schedule of rates and 
charges are due to expire on March 24, 1954. 

By a petition filed on April 16, 1953, the respondent requested 
that an order be issued authorizing it to modify its current sched- 
ule of rates and charges in certain respects and that the current 
schedule as so modified be continued in effect for a period of two 
years from the effective date of the order to be issued. 

Notice of the filing of the petition and its contents was pub- 
lished in the Federal Register on April 25, 1953 (18 F.R. 2449), 
and all interested persons were afforded an opportunity to be 
heard in the matter. No interested person has notified the Hearing 
Clerk of a desire to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer recommending that the petition be granted. 

Inasmuch as the parties are agreed, the petition is granted and 
respondent is authorized to modify its current schedule of rates 
and charges in the manner requested in its petition filed on April 
16, 1953. The respondent is authorized to assess the current sched- 
ule as so modified during the life of this order. The conditions set 
forth in the order of July 3, 1946 (5 A.D. 526), with respect to 
the filing of reports and the reduction of rates upon the basis of 
information contained in said reports, shall continue to be in 
effect, except that, as required by the order of March 6, 1952, such 
reports shall be filed semi-annually. 

The respondent which must prepare for and be ready to com- 
ply with this order on its effective date desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not be effective in less 
than five days after the date thereof. Any undue delay in making 
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this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than thirty days. 

This order shall become effective on June 1, 1953, and remain 
in effect to and including May 31, 1955, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3507) 


In re PRODUCERS LIVESTOCK MARKETING ASSOCIATION, A CORPORA- 
TION. P&S Docket No. 2048. Decided May 19, 1953. 


Motion for Dismissal of Complaint Granted 


Where the motion to dismiss the complaint states that the by-laws of the 
respondent authorized the carrying of receipts from the sale of patrons’ 
livestock in its general account and temporary use of such receipts pend- 
ing distribution of the receipts, and that complainant has assurance that 
respondent has obtained proper books and records, the order of inquiry 
is, accordingly, dismissed. 


. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. James A. Doyle, of Omaha, Nebraska, for respondent. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the complainant, the Live- 
stock Branch, Production and Marketing Administration, has filed 
a motion to dismiss its complaint. 

The order of inquiry charged that the respondent was using 
shippers’ proceeds for purposes other than payment of lawful 
marketing charges and that the respondent failed to keep ade- 
quate books and records. 

The complainant’s motion to dismiss states that the by-laws of 
the respondent, a cooperative, authorize the carrying of receipts 
from the sale of patrons’ livestock in its general account and tem- 
porary use of such receipts pending distribution of the receipts. 
The motion also recites that the complainant has assurance that 
the respondent is maintaining proper books and records. 

Accordingly, the order of inquiry is dismissed. 
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(No. 3508) 


In re HUGH W. FoRD LIVESTOCK COMMISSION COMPANY, A COR- 
PORATION. P&S Docket No. 2041. Decided May 20, 1953. 


Cease and Desist—Violations of Act—Misuse of Funds— 
Inadequate Records—Selling Livestock to Employee— 
Issuing Incorrect Invoices—Entering Fictitious Names in 


Books and Records 


Respondent, a registered dealer under the act, is ordered to cease and desist 
from the unjust practices by misusing funds received as proceeds from 
the sale of livestock consigned to him for sale on a commission basis; 
selling such livestock to an official and to an employee of respondent; 
issuing false and incorrect accounts of sales and invoices; entering busi- 
ness transactions under fictitious names in its books and records; and 
respondent is required to maintain adequate books and records and a 
custodial account for shippers’ proceeds. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Hugh W. Ford Livestock Commission Company, a corpora- 
tion, of La Junta, Colorado, respondent, pro se. Mr. John J. Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the act. 
It was instituted by a complaint filed on March 6, 1953, by the 
Director of the Livestock Branch, Production and Marketing Ad- 
ministration. The complaint charged that the respondent engaged 
in a series of violations of the act and the regulations issued pur- 
suant thereto, the nature of which violations will be hereinafter 
described in detail. Respondent filed an answer in which it ad- 
mitted the material violations set forth in the complaint. The an- 
swer stated that the respondent has discontinued the practices 
or violations complained of and that its books and records and its 
course of business conduct are now in conformity with the pro- 
visions of the act and the regulations. A recent check of the re- 
spondent’s operations by a representative of the Packers and 
Stockyards Division confirms the accuracy of respondent’s state- 
ments. The complainant recommended and the hearing examiner 
proposed the decision and order entered herein. The respondent 
filed no exceptions. 
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FINDINGS OF FACT 


1. The respondent, Hugh W. Ford Livestock Commission Com- 
pany, a corporation, is registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock on its own account 
at the Hugh W. Ford Livestock Commission Company Stockyard, 
La Junta, Colorado, a stockyard posted under the act, and at all 
times mentioned herein was so registered. 


2. Respondent, at the stockyard, during the period from July 
1 through September 30, 1952, used funds received as proceeds 
from the sale of livestock consigned to it for sale on a commission 
basis for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors, as follows: 

(a) Respondent, on July 30, 1952, had a shortage in shippers’ 
proceeds amounting to $42,117.36. As of that date, respondent 
had outstanding checks amounting to $59,630.38, and had to offset 
such outstanding checks a total of only $17,513.02 in shippers’ 
proceeds and other current assets. 

(b) Respondent, on August 13, 1952, had a shortage in ship- 
pers’ proceeds amounting to $21,581.36. As of that date, respond- 
ent had outstanding checks amounting to $44,344.02, and had to 
offset such outstanding checks a total of only $22,762.66 in ship- 
pers’ proceeds and other current assets. 

(c) Respondent, on September 24, 1952, had a shortage in 
shippers’ proceeds amounting to $103,419.69. As of that date, 
respondent had outstanding checks amounting to $139,232.88, and 
had to offset such outstanding checks a total of only $35,813.19 
in shippers’ proceeds and other current assets, 


8. Respondent, at the stockyard, during the period from July 
1 through September 30, 1952, sold livestock consigned to it for 
sale on a commission basis to an official and to an employee of re- 
spondent; in connection with such sales issued false and incorrect 
accounts of sale and invoices, copies of which were made a part of 
its accounts and records; and entered such transactions in its 
books and records under assumed, false, fictitious or otherwise 
incorrect names, as follows: 

(a) Respondent, at the stockyard, on or about the dates and 
in connection with the transactions listed below and at divers 
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other times during the month of August 1952, sold livestock con- 
signed to it for sale on a commission basis to Hugh W. Ford, an 
official and majority stockholder of respondent; in accounting to 
the consignors of such livestock, submitted accounts of sale show- 
ing assumed, false, fictitious or otherwise incorrect names as the 
purchasers of their livestock instead of the name of said Hugh 
W. Ford; issued false and incorrect invoices covering such sales; 
charged and carried such transactions in certain of its records and 
accounts under the assumed, false, fictitious or otherwise incorrect 
name of “Anstreat” or “Allen”; and made copies of said false and 
incorrect invoices and accounts of sale a part of its accounts and 
records: 


Name of 
No. of Purchaser Name of 
Head of Shown on Purchaser 
Date of Livestock Account Shown on Name of 
Sale Sold Consignor of Sale Invoice Account 


24 Allen Jones Larmer Anstreat Anstreat 
8 Adolph Flemming Larmer Anstreat Anstreat 
50 Bula Johnson #83 Fields #83 Fields Anstreat 
8 Louis Brooks Johns Johns Allen 
15 Louis Brooks Johns Johns Allen 
(b) Respondent, at the stockyard, on or about dates listed 
below and at divers other times during the months of July, August 
and September, 1952, sold livestock consigned to it for sale on a 
commission basis to Morris (Smokey) Seigler, an employee of 
respondent; in accounting to the consignors of the livestock, sub- 
mitted accounts of sale showing assumed, false, fictitious or other- 
wise incorrect names as the purchaser of the livestock instead 
of the name of said employee; issued false and incorrect invoices 
covering such sales; charged and carried such transactions in 
certain of its books and records under the assumed, false, fictitious 
or otherwise incorrect name of “H. G. Lawson”; and made copies 
of such false and incorrect accounts of sale and invoices a part 
of its accounts and records: 
No. of Head Name of Pur- Name of Pur- 
Date of of Livestock chaser Shown chaser Shown on 
Sale Sold Consignor on Invoice Account of Sale 


1952 
July 31 2 Jacob Schmidt Byers Byers 
Aug. 6 : Criban Mills Willen 
Sept. 3 3 O. D. Weston Tucker Tucker 


4. Respondent, during the period from July 1 through Sep- 
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tember 30, 1952, failed to keep accounts, records and memoranda 
that fully and correctly disclosed all transactions involved in its 
business, in that: 

(a) Respondent’s books and records during said period did 
not clearly reflect its actual financial condition. 

(b) Respondent’’s books and records during said period failed 
to show dealer operations by Hugh W. Ford, an official and the 
majority stockholder of respondent, and Morris (Smokey) Seigler, 
an employee of respondent, through the facilities of respondent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, the re- 
spondent has violated sections 304, 307 and 312(a) of the act 
(7 U.S.C. 205, 208, 218) and sections 201.40 and 201.41 of the 
regulations issued pursuant to the act (9 CFR 201.40, 201.41). 

By reason of the facts set forth in Finding of Fact 3, the re- 
spondent has wilfully violated sections 304, 307, 312(a) and 401 
of the act and section 10 of an act entitled ‘““An Act to Create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes,” which section is incorporated in and made 
a part of the Packers and Stockyards Act, 1921, by virtue of the 
provisions of section 402 of the latter act (7 U.S.C. 205, 208, 213, 
221, 222), and sections 201.43 and 201.60 of the regulations (9 
CFR 201.43, 201.60). 

By reason of the facts set forth in Finding of Fact 4, the re- 
spondent has wilfully violated section 401 of the act and section 
10 of the Federal Trade Commission Act, which is incorporated 
in and made a part of the Packers and Stockyards Act by section 
402 of the latter act (7 U.S.C. 221, 222). 

It appears that the respondent has brought itself into conformity 
with the requirements of the act and the regulations. The com- 
plainant has recommended that, under the circumstances, an order 
be issued against the respondent requiring it to cease and desist 
from the practices complained of and requiring it to maintain 
adequate books and records and a custodial account for shippers’ 


proceeds. 


ORDER 
Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices and devices de- 
scribed above in the Findings of Fact. 
Respondent shall deposit the gross proceeds received from the 
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sale of livestock handled on a commission basis and any other 
funds that come into its possession as agent in a bank account 
separate from the general or private account or accounts in which 
its own funds are deposited. Such account shall be drawn upon 
only for the payment of the net proceeds due to the person or per- 
sons entitled thereto, for the payment of sums due respondent as 
compensation for its services, and for payment of lawful market- 
ing charges. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in its 
business at the stockyard. 

A copy hereof shall be served upon the respondent by registered 
mail or in person, and this order shall become effective on the 
sixth day after service. 


(No. 3509) 


In re RoY HYATT AND A. E. WARD, PARTNERS, d/b/a HYATT AND 
WARD LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2033. 
Decided May 21, 1958. 


Suspension of Registration for Seven Days — Cease and 
Desist—Wilful Violations of Act—Dealing in Consigned 
Livestock for Speculative Purposes—Issuing Bills, Invoices, 
and Accounts in Fictitious Names—Concealing Violations 
of Act—Keeping Improper Books, Records and Memor- 
anda—Using Shippers’ Proceeds—Concent Order 


Upon consent of respondents and recommendation of complainant, respond- 
ents are ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory, and deceptive practices by dealing in consigned livestock 
for speculative purposes; concealing the dealings in consigned livestock 
by issuing bills, invoices and accounts of sale in fictitious names; using 
shippers’ proceeds to finance certain of respondents’ dealer operations; 
and respondents are ordered to deposit the gross proceeds received from 
the sale of livestock in a separate bank account designated “Shippers’ 
Proceeds Account” and to keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in their 
business, and in view of the conclusion reached that the violations were 
wilful, respondents’ registration is suspended for a period of 7 days 
from the effective date of this order. 

. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Roy Hyatt and A. E. Ward, partners d/b/a Hyatt 
and Ward Livestock Commission Company, of Tulsa, Oklahoma, respond- 
ents, pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act”, initiated by an order of inquiry and 
notice of hearing filed by the Director of the Livestock Branch, 
Production and Marketing Administration, on October 14, 1952. 
Respondents are charged with violating certain provisions of the 
act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the “regulations”. Respondents filed an 
answer on December 16, 1952, in which they explained certain 
of the violations complained of and denied that they had wilfully 
violated the act or the regulations. Subsequently, on April 21, 
1953, respondents filed an amended answer in which they admitted 
the allegations set forth in the order of inquiry, waived the exam- 
iner’s report, and consented to the issuance, without an oral hear- 
ing, of an order requiring them to cease and desist from engaging 
in the practices complained of in the order of inquiry and suspend- 
ing their registration under the act for a period of seven days. 
Complainant has recommended that the order consented to by re- 
spondents be entered. 


FINDINGS OF FACT 


1. The Tulsa Stockyards, Tulsa, Oklahoma, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commission 
basis and render clearing services and as a dealer to buy and sell 
livestock for their own account, at the stockyard, and at the times 
of the transactions of respondents hereinafter referred to were so 
registered. 


8. Respondents, at the stockyard, during the year 1951 used 
funds received as proceeds from the sale of livestock consigned 
to them for sale on a commission basis for purposes of their own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing the faithful and prompt accounting therefor and payment of 
the portions thereof due the owners or consignors of livestock. 


4. Respondents, at the stockyard, on the 40 dates listed in 
paragraph IV (a) of the order of inquiry and at divers other 
times during the period from June 1 through December 31, 1951, 
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sold, in competition with livestock consigned to respondents for 
sale on a commission basis, for N. L. Buster, an employee of re- 
spondents who was not registered with the Secretary of Agricul- 
ture as a dealer and was not bonded to engage in dealer opera- 
tions, livestock purchased by said employee N. L. Buster from 
various sources for speculative purposes. 


5. Respondents, at the stockyard, on the 26 dates listed in 
paragraph IV (b) of the order of inquiry and at divers other 
times during the period from February 1 through December 31, 
1951, sold, in competition with livestock consigned to respondents 
for sale on a commission basis, for Jack Pattillo, an employee of 
respondents who was not registered with the Secretary of Agricul- 
ture as a dealer and was not bonded to engage in dealer operations, 
livestock purchased by said employee Jack Pattillo from various 
sources for speculative purposes. 


6. Respondents, at the stockyard, in 12 of the sales transac- 
tions listed in paragraph IV (b) of the order of inquiry, sold the 
said livestock for employee Jack Pattillo under false, fictitious, 
assumed or otherwise incorrect names or initial-numeral designa- 
tions and made copies of the bills, invoices and accounts of sale 
issued in connection with such sales transactions a part of their 
sales memoranda, accounts and records. 


7. Respondents, at the stockyard, on the seven occasions listed 
in paragraph V (a) of the order of inquiry and at divers other 
times during the months of November and December, 1951, sold 
livestock consigned to them for sale on a commission basis to 
respondent Roy Hyatt for his private account; in accounting to 
the owners or consignors of such livestock, respondents submitted 
accounts of sale showing the false and incorrect name of “Baker” 
as the purchaser of the livestock instead of that of respondent 
Roy Hyatt; and made such false and incorrect accounts of sale 
a part of their accounts and records. 


8. Respondents, at the stockyard, on the four occasions listed 
in paragraph V (b) of the order of inquiry and at divers other 
times during the months of June, August and September, 1951, 
sold livestock consigned to them for sale on a commission basis 
to N. L. Buster, an employee of respondents. 


9. Respondents, in connection with the sale transactions of 
August 27 and September 3, 1951, listed in paragraph V (b) of 
the order of inquiry, in accounting to the owners or consignors 
of said livestock submitted accounts of sale showing the false and 
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incorrect name of ‘‘Rogers” as the purchaser instead of the name 
of N. L. Buster and made copies of such false and incorrect ac- 
counts of sale a part of their accounts and records. 


10. Respondents, at the stockyard, on the nine dates listed 
in paragraph VI (a) of the order of inquiry and at divers other 
times during the period from August 1 through December 31, 
1951, knowingly received and accepted livestock, individually 
owned by respondent Roy Hyatt and consigned by him to the 
Hyatt and Ward Livestock Commission Company, under assumed, 
false, fictitious or otherwise incorrect names; sold said livestock in 
competition with other consigned livestock ; issued accounts of sale 
showing said assumed, false, fictitious or otherwise incorrect 
names as the seller of the livestock; and made copies of such false 
and incorrect accounts of sale a part of respondents’ accounts and 
records. 


11. Respondents, at the stockyard, on or about September 26, 
1951, received and accepted 31 cattle, individually owned by re- 
spondent Roy Hyatt and consigned by him to the Hyatt and Ward 
Livestock Commission Company, under the assumed, false, ficti- 
tious or otherwise incorrect name of “Carl Hale’; “sold” said 
livestock to one of their trading accounts entitled “H & W + 20”; 
issued an account of sale showing said assumed, false, fictitious 
or otherwise incorrect name of “Carl Hale” as the seller of the 
livestock; and made a copy of such false and incorrect account 
of sale a part of their accounts and records. On or about Septem- 
ber 27, 1951, respondents, in filling an order on a commission basis 
for Lee Pollack, used the said 31 cattle to fill a part of said pur- 
chase-order; and, in accounting to said Lee Pollack, respondents 
failed to give him a full, true and correct account of the order- 
purchase by failing to disclose to him that 31 of the cattle used to 
fill his order were owned by them. 


12. Respondents, at the stockyard, on or about October 2, 1951, 
received and accepted 21 cattle, individually owned by respondent 
Roy Hyatt and consigned by him to the Hyatt and Ward Livestock 
Commission Company, under the assumed, false, fictitious or 
otherwise incorrect name of “Will James”; “sold” said livestock 
to one of their trading accounts entitled “H & W #75 — Duke”; 
issued an account of sale showing said assumed, false, fictitious 
or otherwise incorrect name of “Will James” as the seller of the 
livestock; and made a copy of such false and incorrect account of 
sale a part of their accounts and records. On or about October 4, 
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1951, respondents, in filling an order for the purchase of 48 cattle 
on a commission basis for Duke Bros., used the said 21 cattle to 
fill a part of said purchase-order; and, in accounting to said Duke 
Bros., failed to give a full, true and correct account of the order- 
purchase by failing to disclose to them that 21 of the cattle used 
to fill their order were owned by respondents. 


13. Respondents, at the stockyard, on the twelve dates listed 
in paragraph VII of the order of inquiry and at divers other times 
during the period from August 1 through November 30, 1951, 
sold hogs owned by a trading partnership composed of respondent 
A. E. Ward and Bill Teague, which was not registered with the 
Secretary of Agriculture and was not bonded to engage in dealer 
operations, in competition with livestock consigned to respond- 
ents for sale on a commission basis. 


14. Respondents, at the stockyard, in connection with the 
thirteen sales transactions listed in paragraph VIII of the order 
of inquiry and at divers other times during the months of Novem- 
ber and December 1951, in accounting to owners and consignors 
for the sale of livestock consigned to respondents for sale on a 
commission basis, submitted accounts of sale showing false, ficti- 
tious, or otherwise incorrect names or initial-numeral designations 
as the purchasers of their livestock instead of the true and cor- 
rect names of such purchasers. 


15. Respondents, during the year 1951, failed to keep accounts 
and records that fully and correctly disclosed all transactions in- 
volved in their business in that: 

(a) Respondents periodically entered “travel and entertain- 
ment” items in their accounts and records in lump sum amounts 
as withdrawals by respondents and Mrs. Helen Pears, respond- 
ents’ book-keeper, without a breakdown to show the actual expend- 
itures of such lump sum withdrawals. 

(b) Respondents offset purchases and sales of livestock by 
Jack Pattillo, an employee of respondents’, and others, by merely 
checking off credit against debit entries in their Journal and fail- 
ing to record the purchase and sales transactions in their Ledger. 


16. Respondents, on April 25, 1951, pursuant to section 202.5 
of the Rules of Practice Governing Proceedings Under the Act 
(9 C.F.R. 202.5), entered into a stipulation with the Secretary 
of Agriculture in which they admitted violating the act and the 
regulations during the years 1950 and 1951 by (1) causing the 
stockyard to enter incorrect names as the consignors of livestock 





HYATT AND WARD LIVESTOCK COMMISSION CO. 481 
Cite as 12 A.D. 476 


in its “drive-in records” and to issue false and incorrect scale 
tickets, (2) issuing false and incorrect accounts of sale, and (3) 
issuing false and incorrect accounts of purchase. Said respondents 
further stipulated that they would cease and desist from continu- 
ing such violations and agreed that if, in the future, they engaged 
in any practice prohibited by the act, such stipulation would be 
admissable as evidence of the facts and practices set forth therein 
in any subsequent proceedings of the Secretary of Agriculture 
against them under the act. 


17. Respondents, at the stockyard, on or about March 4, 1951, 
received and accepted 21 hogs individually owned by respondent 
A. E. Ward and consigned by him to the Hyatt and Ward Live- 
stock Commission Company under the false, fictitious or other- 
wise incorrect name of “Merchants”, and caused the stockyard 
at the time of the receipt of such consignment to enter said name 
of “Merchants” as the owner of the hogs in its drive-in records. 
On or about March 5 and 6, 1951, respondents sold the 21 hogs 
for the private account of respondent A. E. Ward under the as- 
sumed, false, fictitious or otherwise incorrect name of “A. E. 
Smith” ; caused the stockyard in connection with such sale to issue 
scale tickets falsely and incorrectly showing “Smith” as the owner 
of the hogs; and, issued two accounts of sale falsely showing (1) 
the sale of the hogs in drafts of 15 and 6 hogs, respectively, for 
the account of “A. E. Smith” instead of for the account of re- 
spondent A. E. Ward, and (2) deductions from proceeds of the 
sale for “Feed furnished” without showing the quantity of feed 
for which the deductions were made. 

18. Respondents, at the stockyard, on or about March 18, 1951, 
received and accepted 43 hogs individually owned by respondent 
A. E. Ward and consigned by him to the Hyatt and Ward Live- 
stock Commission Company under the false, fictitious or other- 
wise incorrect name of “Merchants”, and caused the stockyard, 
at the time of the receipt of said hogs, to enter said name of “Mer- 
chants” as the owner of the 43 hogs in its drive-in records. On or 
about March 19 and March 20, 1951, respondents “sold” 35 of said 
43 hogs for the private account of respondent A. E. Ward under 
the assumed, false, fictitious or otherwise incorrect name of “A. 
E. Smith” to one of respondents’ trading accounts; caused the 
stockyard in connection with such “sale” to issue scale tickets 
falsely and incorrectly showing “Smith” as the owner of the hogs; 
and, issued two accounts of sale falsely showing (1) the sale of 
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said 35 hogs, in drafts of 25 and 10 hogs respectively, for the 
account of ‘‘A. E. Smith” instead of for the account of respondent 
A. E. Ward, (2) deductions from the proceeds of the sale for 
feed furnished without showing the quantity of feed for which 
the deductions were made. Respondents, on or about March 20, 
1951, used 29 of the 35 hogs to fill orders for the purchase of hogs 
on a commission basis for the Banfield Frozen Foods, Tulsa, Okla- 
homa, and Timmerman, Dawson, Oklahoma, without disclosing to 
such principals in the accounts of purchase submitted to them 
that the 29 hogs were owned by respondents. 


CONCLUSIONS 

By reason of the facts set forth in Findings of Fact 3 to 14, 
inclusive, 17, and 18, it is concluded that respondents have vio- 
lated sections 304, 307, and 312(a) of the act. 

By reason of the facts set forth in Finding of Fact 15, it is 
concluded that respondents have violated section 401 of the act. 

By reason of the facts set forth in Findings of Fact 6, 7, 9, 10, 
11, 12, 15, 17, and 18, it is concluded that respondents have vio- 
lated section 10 of an act entitled “An act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” which section is incorporated in and made a part of the act 
by virtue of the provisions of section 402 of the act. 

By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondents have violated sections 201.40 and 201.41 
of the regulations. 

By reason of the facts set forth in Findings of Fact 7, 8, 9, and 
14, it is concluded that respondents have violated sections 201.43 
and 201.60 of the regulations. 

By reason of the facts set forth in Findings of Fact 11, 12, 17, 
and 18, it is concluded that respondents have violated section 
201.44 of the regulations. 

The majority of these violations involve the dealing in consigned 
livestock for speculative purposes by respondents and their em- 
ployees. Such violations are serious violations of the act and the 
regulations. These violations are particularly flagrant where, as 
here, an attempt is made to conceal the dealings in consigned live- 
stock by the issuance of bills, invoices, and accounts of sale in 
false, fictitious, or otherwise incorrect names. The issuance of 
false accounts and the keeping of improper records not only oper- 
ate to hide the true nature of transactions of this type, but also 
tend to conceal violations of the act and to mislead enforcement 
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officials so that the enforcement of the act is seriously hampered 
and frustrated. 

Respondents were also consistently using shippers’ proceeds. 
The seriousness of this violation is apparent when the violation is 
coupled with respondents’ dealing in consigned livestock for 
speculative purposes. The fact that shippers’ proceeds were being 
used by respondents at the same time that respondents were deal- 
ing in consigned livestock would seem to show that respondents 
were using shippers’ proceeds to finance certain of their dealer 
operations. 

It must also be concluded that the violations were wilful. The 
fact that an attempt was made to conceal the violations by the 
issuance of false, fictitious, or otherwise incorrect bills, invoices, 
and accounts of sale implies wilfullness. In addition, respondents 
were fully aware of the requirements of the act and the regula- 
tions. On April 25, 1951, respondents entered into a stipulation 
with the Secretary of Agriculture in which they admitted viola- 
ting the act and the regulations by (1) causing the stockyard to 
enter incorrect names as the consignors of livestock on its “drive- 
in records” and to issue false and incorrect scale tickets, and (2) 
issuing false and incorrect accounts of sale and accounts of pur- 
chase. These violations occurred in connection with dealer trans- 
actions of respondents. Continued violations of the act subsequent 
to the stipulation necessitate the conclusion that the violations in 
this case were wilful, since practically all of the violations in this 
case involved the issuance of false or incorrect accounts and the 
keeping of improper records. 

Respondents appended a letter to their amended answer in 
which they requested a reconsideration of the facts in this matter. 
Respondents stated that the principal violations occurred through 
misunderstanding and requested that no “active”? suspension be 
ordered. Careful consideration has been given to all the facts in 
this case, and it is concluded that, in view of the seriousness of the 
violations and in view of the conclusion set forth above that the 
violations were wilful, a suspension of respondents’ registration 
is warranted. 

Respondents have admitted the allegations of fact set forth in 
the order of inquiry, waived the record of the examiner, and con- 
sented to the issuance of an appropriate order, without an oral 
hearing, requiring them to cease and desist from engaging in the 
practices complained of in the order of inquiry and suspending 
their registration under the act for a period of seven days. Com- 





484 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 476 


plainant has recommended the issuance of such an order, an order 
suspending respondents’ registration for a period of seven days 
and requiring respondents to (1) cease and desist from the prac- 
tices complained of in the order of inquiry, (2) maintain a ship- 
pers’ proceeds account in accordance with the provisions of sec- 
tion 201.42 of the regulations, and (3) keep full and complete 
accounts, records, and memoranda of their business transactions. 
The order will be entered. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set forth in the 
Findings of Fact. 

Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into their possession as agent in a separate bank 
account designated ‘Shippers’ Proceeds Account’, or by a similar 
identifying designation. Such account shall be drawn upon only 
for the payment of net proceeds to the person or persons entitled 
thereto, for the sums due respondents as compensation for their 
services, and for payment of lawful marketing charges. For the 
proper maintenance of such account the respondents shall keep 
such account in a manner which will clearly reflect the handling 
of shippers’ proceeds. 

Respondents shall keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in their 
business. 

Respondents’ registration under the act is suspended for a period 
of seven days from the effective date of the order. 

This order shall become effective upon the tenth day after serv- 
ice and copies hereof shall be served on the parties by registered 
mail or in person. 
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(No. 3510) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S Doc- 
ket No. 311. Decided May 21, 1953. 


Continuation of Rates and Charges 


Headnotes in 12 A.D. 467, applicable here. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration Mr. Cliff J. Kaney, of Kansas City, Missouri, for Kansas City 
Livestock Exchange. Mr. W. F. O’Neal, of Kansas City, Missouri, for 
Farmers Union Cooperative Association. Mr. Lester H. Ryon, of Kansas 
City, Missouri, for Producers & Texas Live Stock Marketing Association, 
and for Producers Order Buying Co., Inc. Mr. Harry Conley, of Kansas 
City, Missouri, for Harry Conley Company. Mr. Bernhardt Block, of 
Kansas City, Missouri, for Independent Order Buying Company. Mr. 
Gilbert W. Nichols, of Kansas City, Missouri, pro se. Mr. F. G. Donohue, 
of Kansas City, Missouri, pro se. Mr. R. B. Durham, of Kansas City, 
Missouri, for R. B. Durham and Son. Mr. B. F. Hensley, of Kansas City, 
Missouri, for B. F. Hensley & Company. Mr. K. L. Peterson, of Kansas 
City, Missouri, for K. L. Peterson & Company. Mr. Paul J. Spence, of 
Kansas ‘City, Missouri, pro se. Mr. Geo. W. Tennyson, of Kansas City, 
Missouri, for Geo. W. Tennyson Order Buying Co. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
March 12, 1953 (12 A.D. 240), continuing in effect to and includ- 
ing May 30, 1953, the order of February 25, 1952 (11 A.D. 198), 
under which respondents are authorized to assess the current 
schedule of rates and charges. 

On February 11 and 17, 1953, petitions were filed on behalf of 
the respondents requesting an extension of the current rates and 
charges. 

The order of February 25, 1952, authorizing increases in rates 
and charges was preceded by a notice of the petition therefor 
published in the Federal Register, and although opportunity was 
afforded interested persons to be heard, no such person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the present 
petitions do not involve an increase of rates and charges lawfully 
prescribed by the Secretary or new rates and charges for services 
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not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that an order 
be issued further continuing in effect to and including May 30, 
1954, the order of February 25, 1952. 

Since the parties are agreed, the order of February 25, 1952, 
is continued in effect to and including May 30, 1954, unless changed 
by further order before the latter date. 

The respondents who must comply with this order on its effec- 
tive date desire that it be made effective upon the expiration of 
the order of March 12, 1953. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on May 31, 1953, and copies 
hereof shall be served upon the parties by registered mail or in 


person. 


(No. 3511) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. P&S 
Docket No. 534. Decided May 22, 1953. 


Continuation of Rates and Charges 
Headnotes in 12 A.D. 467, applicable here, 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
ministration. Mr. W. T. Quinn, of Arabi, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 

This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
June 18, 1952 (11 A.D. 525), authorizing them to assess to and 
including June 30, 1953, the current schedule of rates and charges. 

By a petition filed on April 28, 1953, respondents requested 
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that the current schedule of rates and charges “be extended for 
another year or until July 1, 1954.” Prior to the issuance of the 
order of June 18, 1952, authorizing increases in rates and charges, 
notice of the petition therefor was given to the public and all in- 
terested persons were afforded an opportunity to be heard in the 
matter. No interested person notified the Hearing Clerk of a desire 
to be heard. Inasmuch as the present petition does not involve 
an increase of rates and charges lawfully prescribed by the Secre- 
tary or new rates and charges for services not heretofore covered 
by order, it is found that further notice and public procedure on 
this order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion be granted. The answer also recommended that the reporting 
requirement contained in the order of June 18, 1952, be continued 
in effect as a part of this order. 

Since the parties are agreed, the respondents are authorized to 
continue assessing the current schedule of rates and charges dur- 
ing the life of this order, The reporting requirement of the order 
of June 18, 1952, is continued in effect except that respondents 
shall execute in detail and file such reports not later than March 
15, 1954. 

This order shall become effective on July 1, 1953, and remain in 
effect to and including June 30, 1954, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3512) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided May 22, 1953. 


Modification of Rates and Charges 


Upon petition by respondents, notice to the public, and answer by the Live- 
stock Branch, the respondents are authorized to modify its current 
schedule of rates and charges as set forth in the answer filed by the 
Livestock Branch. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. V. R. Huitt, of National Stock Yards, Illinois, for St. 
Louis Live Stock Exchange. Mr. H. D. Wright, of National Stock Yards, 
Illinois, for Producers Live Stock Marketing Association. Mr. S. P. 
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Knowles, of National Stock Yards, Illinois, for Farmers Live Stock Com- 
mission Company. Mr. Thomas S. Lacy, of National Stock Yards, Illinois, 
for Cattle Order Buyers Committee. Mr. Bart D. Murphy, of National 
Stock Yards, Illinois, for Hog Order Buyers Committee. Mr. B. A. Dun- 
ham, of National Stock Yards, Illinois, for Sheep Order Buyers Com- 
mittee. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
April 1, 1953 (12 A.D. 326), continuing in effect to and includ- 
ing May 30, 1953, the order of April 22, 1952 (11 A.D. 358), under 
which they are authorized to assess the current rates and charges. 

On February 26, 1953, a petition was filed on behalf of respond- 
ents requesting authority to put into effect a modified schedule of 
rates and charges which was filed with the petition, Notice of this 
petition was published in the Federal Register on March 10, 1953 
(18 F.R. 1361), and all interested persons were afforded an oppor- 
tunity to be heard in the matter. No interested person notified the 
Hearing Clerk of a desire to be heard. 

On March 15, 1953, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed an answer stating 
that, as a result of a detailed study of the reasonableness of the 
proposed rates and charges, it was the opinion of the Branch that 
certain of the increased rates and charges sought by respondents 
could not be justified. The answer stated, however, that the Live- 
stock Branch felt some increases in the currently authorized rates 
and charges are justified. Accordingly, the Branch recommended 
the issuance of an order authorizing, for a period of one year from 
the effective date of such order, a schedule of rates and charges 
which was set forth in full in the answer. 

On May 18 and 20, 1953, telegrams were filed by respondents 
in which they concurred with the answer filed by the Livestock 
Branch on May 15, 1953. Inasmuch as the rates and charges agreed 
upon by the parties will produce aggregate revenues lower than 
would have been produced by the corresponding rates and charges 
which were published in the Federal Register on March 10, 1953, 
it is found that further notice and public procedure on this order 
are unnecessary. 

Since the parties are agreed, the respondents are authorized to 
file a new tariff embodying the rates and charges set forth in the 
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answer of the Livestock Branch filed on May 15, 1953, and begin- 
ning with the effective date of this order to put such rates and 
charges into effect. This order is subject to the terms and condi- 
tions of the agreement between respondents and officials of the 
Livestock Branch with respect to reports disclosing the results 
of respondents’ operations. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effective 
as soon as possible. All interested persons have been afforded an 
opportunity to be heard in the matter. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making it effective 
in less than 30 days. 

This order shall become effective on May 31, 1953, and remain 
in effect to and including May 30, 1954, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3513) 


In re RICHARD W. ARNOLD. P&S Docket No. 1933. Decided May 
27, 1953. 


Suspension of Registration for Three Years—Violations of 

Act and Regulations Thereunder — Cease and Desist — 

Unfair, Unjustly Discriminatory, and Deceptive Practices 

and Devices—Causing False Weighing of Livestock—Mak- 

ing False Entries in Accounts, Records, and Memoranda— 

Making False Statements of Fact in Reports Submitted 
under Act 


Respondent, a dealer engaged in the business of buying and selling hogs for 
his own account, is ordered to cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices of causing false 
weighing of livestock at any posted stockyard; making or causing to be 
made false entries in his accounts, records and memoranda; making or 
causing to be made false entries or statements of fact in any report 
submitted under requirements of the act or the regulations promulgated 
thereunder; and respondent is ordered to keep accurate accounts, records 
and memoranda as will correctly disclose all transactions involved in 
his business; and his registration under the act is suspended for a period 
of three years from the effective date of this order. 
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Messrs. Frank A. Gallagher, Jerome S. Ducrest, and Benjamin M. Holstein 
for Livestock Branch, Production and Marketing Administration. Mr. 
William T. Kirby of McAdams and Kirby, of Chicago, Illinois, for re- 
spondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued February 6, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agricul- 
ture, acting under authority delegated by the Secretary of Agri- 
culture. The respondent is an individual registered as a dealer 
under the act and, at the times specified in the Order of Inquiry, 
was so engaged at the Union Stock Yards, Chicago, Illinois, a 
stockyard posted under the act. 

The Order of Inquiry charges (1) that on or about certain 
specified dates during 1950 the respondent caused weighmasters 
employed by the stockyard, by means of cash payments or other 
compensation given to them, to weigh his hogs at more than their 
true weights and to issue scale tickets bearing such false weights, 
(2) that the false scale tickets so issued became part of the records 
of the respondent, the stockyard company, and the market agen- 
cies through which the hogs were sold, (3) that the respondent’s 
books and records did not disclose all expenses incurred in his 
business during 1949 and 1950 and (4) that the respondent failed 
to disclose in his 1949 annual report items of expense incurred 
to the extent of $6,048.00. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appear- 
ing on the scale tickets described in the Order of Inquiry. He de- 
nied committing the acts alleged to have been in violation of the 
statute. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby of McAdams and Kirby, Chicago, 
Illinois. Frank A. Gallagher, Jerome Ducrest, and Benj. M. Hol- 
stein, of the Office of the Solicitor, U. S. Department of Agricul- 
ture, Washington, D. C., appeared as counsel for the complain- 
ant. The hearing began in Chicago on May 9, 1951, and with in- 
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tervening recesses, was concluded on June 22, 1951. The examiner 
issued a report recommending that the respondent be found to 
have violated the act as charged. The respondent filed exceptions 
thereto and oral argument was had before me in Washington, 
D. C. on March 12, 1953. 


False Weights 


Eight former weighmasters testified that the respondent asked 
them to overweigh his hogs, that they did so, and that the respond- 
ent paid them in cash for doing so (pp. 625-1064). The complain- 
ant also introduced weight records made by concealed, automatic 
weight recording machines attached to the scales in order to show, 
by comparison with the scale tickets, the amount of weight al- 
leged to have been added in each instance (Complainant’s Exhibits 
32-85). 

Frank M. Flynn, General Superintendent of the stockyard com- 
pany described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under government supervision 
and so maintained as to insure accuracy (pp. 32-42, 50-64, 68-80; 
Complainant’s Exhibits 1 and 2). Mr. Flynn and John §. Porcaro, 
Assistant General Superintendent of the stockyard company, tes- 
tified as to the circumstances surrounding the installation of the 
automatic weight recording machines which were attached to 
certain hog scales in the stockyard (pp. 82-95, 139-144, 208-221). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of installa- 
tion of the machines and testified that the recorders, before leav- 
ing the factory were required to operate within one-half the maxi- 
mum tolerance recommended by the National Conference of 
Weights and Measures, namely, one part in one thousand, (pp. 
160-207; Complainant’s Exhibits 3 and 4). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made 
(pp. 227-232). Mr. Jones and Carl R. Johnson, another Streeter- 
Amet employee, identified each of these tape records and explained 
the significance of some of the prints appearing on the tapes. (pp. 
233-274; Complainant’s Exhibits 5-31, inclusive). 





492 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 489 


Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, su- 
pervised and reviewed the assembling of the weighing data and 
its compilation in exhibit form. He described the method by which 
the data on the scale tickets was correlated and compared with 
the data on the tape record made by the automatic recorders. He 
also described weighing practice and procedure, analyzed the tape 
records, and explained the effect which certain techniques in 
weighing or variations therefrom would have upon the tape rec- 
ord. Richard testified that in his opinion the adjusted tape record 
weights of the automatic weight recorders were the correct 
weights of the specified transactions in issue and that the large 
differences between the adjusted tape record weights and the scale 
ticket weights could be due only to intentional misweighing by the 
weighmasters. (pp. 227, 299-622; Complainant’s Exhibits 32-85). 

Melvin C. Smith, an auditor in the Chicago office of the Packers 
and Stockyards Division, identified exhibits which he prepared 
showing that $8,431.85 accrued to the respondent as a result of 
the alleged overweight transactions (pp. 1187-1138 ; Complainant’s 
Exhibits 97, 97A). He also identified exhibits showing the pro- 
portion of the respondent’s profits during 1950 attributable to 
the difference between purchase and selling price per hundred- 
weight and the proportion attributable to the weight added over 
and above the weight of the hogs as shown on the record made 
by the automatic weight recorders (pp. 1630-1649; Complainant’s 
Exhibits 100-103; inclusive). 

The respondent testified that he had never requested, received, 
or paid for overweight and that the testimony of the weighmas- 
ters to the opposite effect was false (pp. 1275-1277, 1319, 1822, 
1325-1335, 1337-1355, 1872-1373, 1475-1477). He maintained that 
various persons were always present in the scale house and could 
observe weighing operations, and he referred to three instances 
where weighing errors had been caused by outside interference 
with the scale platform (pp. 1278, 1293-1295, 1833, 1353-1356, 
1493-1497). He described a practice which he called “sorting” in 
connection with which it was necessary that the weighmaster issue 
scale tickets which showed weights in excess of the load on the 
platform (pp. 1256-1277, 1813-1316, 1319, 1324-1326, 1344, 1395- 
1396, 1427-1445). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de 
scribed the automatic type of weight recorder such as the Streeter- 
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Amet machine, might not be as accurate as the beam type scale 
in use at the stockyard (pp. 1511-1565). Foster V. Waltz, who was 
formerly active in the field of designing and building scales, testi- 
fied similarly (pp. 1576-1620). 


Records and 1949 Annual Report 

Melvin C. Smith testified for the complainant that he had ex- 
amined the respondent’s books and records and had found no 
entries of payments made to weighmasters during 1949 or 1950 
and no such payments reflected in the respondent’s annual report 
for 1949 (pp. 1075-1076, 1082-1088, 1162-1167; Complainant’s 
Exhibits 87, 87A, 88, 88A, 89). The complainant introduced the 
respondent’s 1949 Federal income tax return (Complainant’s Ex- 
hibit 90). This showed total expenses which were approximately 
$5,268 in excess of the amount shown as business expense in the 
1949 annual report (Complainant’s Exhibit 90A, pp. 1186-1191) 
and in the books and records of respondent kept for him by Lawler 
Bros., respondent’s clearor. 

The respondent testified that in 1949 he was engaged in the bus- 
iness of feeding hogs, that this was an enterprise separate and 
apart from his business as a hog dealer at the stockyard, and that 
his income tax return for that year reflected the expenses incurred 


in both businesses (pp. 13856-1361). He also testified that personal 
withdrawals made from his dealer business and shown as such 
on his annual report for 1949 were used for expenses in both busi- 
nesses and were so shown on his income tax return (pp. 1361- 
1366). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard), operated by the Union Stock Yard & Transit 
Company of Chicago (hereinafter called the stockyard company), 
was at all times hereinafter mentioned a posted stockyard sub- 
ject to the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181-229). 


2. Richard W. Arnold, the respondent, was at all times here- 
inafter mentioned and is now registered with the Secretary of 
Agriculture as a dealer engaged in the business of buying and 
selling hogs for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located in the 
stockyard, and such scales are operated by weighmasters employed 
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by the stockyard company. It is the duty of such weighmasters 
to determine the correct weight of livestock being bought or sold 
and to record such correct weight in printed form on a scale ticket 
issued by the stockyard company. The weight thus recorded on 
the scale ticket determines the total sum which the buyer of the 
livestock pays to the seller. 


4. At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the plat- 
form are closed in order to confine the animals to the platform. 
As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh 
beam and signs the ticket. When the weighing operation is com- 
pleted, he presses a button which actuates an electric bell as a 
signal to stockyard personnel stationed near the scale platform 
outside the scalehouse that the animals may be driven off the plat- 


form. In executing scale tickets, draft number one is assigned to 
the first draft weighed on each day and each draft thereafter is 
consecutively numbered. These draft numbers are independent of 
the serial numbers on the scale tickets. 


5. It was routine procedure for all weighmasters to balance 
their scales at intervals throughout the day in order to compen- 
sate for the increase or decrease in the “dead load” on the plat- 
form, consisting of debris, droppings, etc. This was done by man- 
ipulating a balance ball until the beam was in a balanced position 
with the platform empty. The weighmaster generally signaled his 
intention to balance the scale by pressing the electric bell button 
two or more times while the draft just weighed was on the scale 
or sometimes as it was being driven off, This signal served as 
notice to all persons to keep the platform clear of animals while 
the scale was being balanced. When this balancing operation was 
completed, the weighmaster again signaled by ringing the bell 
once to indicate that he was ready to weigh the next draft. The 
first balance during the day was generally taken before the first 
draft was weighed or, on some occasions, within the first few 
drafts. 


6. The scales used at the stockyard are beam type scales, in 
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which the load on the scale platform is counterbalanced by a 
weigh beam and poise assembly. In determining the weight, the 
weighmaster moves the main poise along the weigh beam and 
adjusts the fractional poise until the entire poise assembly is in a 
position where the weigh beam is balanced. The beam is properly 
balanced when the needle of the over-under indicator, sometimes 
called the Spinks indicator, is in the approximate center of the 
indicator target. When the weigh beam is thus balanced, the cor- 
rect weight of the load on the platform is the figure indicated by 
the position of the poise assembly. The mechanism which prints 
the weight on the scale ticket is part of the poise assembly and 
is operated by inserting the ticket in a slot of the printing mech- 
anism and pressing a hand lever. The impression is made by type 
figures so located on the weigh beam that they will register the 
weight value indicated by the poise assembly. In other words, the 
value registered by this printing mechanism is determined by the 
position of the poise assembly on the weigh beam and not by the 
load on the scale platform. Accordingly, after the weighmaster 
has properly balanced the weigh beam, the correct weight will 
appear on the scale ticket only if it is printed without moving 
any part of the poise assembly. If any such movement takes place 


prior to operating the printing lever, the printed figure on the 
scale ticket will be greater than or less than the correct weight 
depending upon the direction in which the poise assembly was 
moved. 


7. Beginning in the early part of 1950, and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, automatic weight recording 
machines were attached to certain hog scales in the stockyard in 
order to check the accuracy of weights appearing on scale tickets. 
The machines were located under the scale platform, in pits which 
were locked and were accessible only to supervisory officials of 
the stockyard company or employees of the manufacturer of the 
machines. Each week-end after the close of business, these em- 
ployees removed the roll of tape upon which the past week’s weigh- 
ings were recorded, marked the end of the tape with the date and 
scale number, signed it, and delivered it to stockyard officials who 
were present during the operation. This record was subsequently 
turned over to the Packers and Stockyards Division, Livestock 
Branch, Production and Marketing Administration. The begin- 
ning portion of the tape roll which was left in the machine for 
the next week’s record, or a new roll if one was required, was then 
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marked and signed in a similar fashion (pp. 82-95, 139-144, 208- 
221). 

8. The Streeter-Amet weight recorders installed operated upon 
the principle of a dial-type automatic scale and automatically 
weighed and registered the weight on the platform without regard 
to the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape | 
record. When the weighmaster signaled completion of the balanc- 
ing operation by a single pressing of the bell button, the result 
was a registration on the tape record made at a time when the 
scale platform was empty and it indicated the “dead load” on 
the platform. 


9. The data from both sources—scale tickets and tape records 
—was assembled in tabular form and introduced in evidence 
(Complainant’s Exhibits 32-35, inclusive). Each exhibit or series 
of exhibits consists of a scale ticket covering a questioned trans- 
action and one or more photostatic sheets which lists in chrono- 
logical order all or some of the weighing transactions for that day, 
including the questioned transaction (Complainant’s Exhibits 32- 
85, inclusive). With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds to 
the transactions listed on the sheet. These sheets show, for each 
weighing transaction, the information appearing on the scale 
ticket, the weight figure appearing on the tape record of the re- 
cording machine, this weight figure as adjusted to allow for the 
“dead load” on the platform, and the difference between this ad- 
justed weight figure and the scale ticket weight. These differences 
ranged from 130 pounds to 1,980 pounds for the fifty-six trans- 
actions in connection with which the respondent was charged. 
These differences listed below are the amounts of false weight 
added to correct weights. 


10. On 27 occasions between August 7, 1950, and November 
14, 1950, the respondent requested various weighmasters employed 
by the stockyard company to add weight to certain drafts of hogs 
owned by him which were about to be weighed for purposes of 
sale for the respondent’s account. Pursuant to such requests, such 
weighmasters weighed such drafts of hogs at more than their 
correct weights by fraudulently moving the poise assembly and 
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issued scale tickets on behalf of the stockyard company which, in 
each case, showed a weight greater than the correct weight by 
amounts ranging from 250 to 1,020 pounds. The date of each such 
transaction and other pertinent data with respect thereto are as 


follows: 
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11. On 28 occasions between June 1, 1950, and November 7, 
1950, various weighmasters employed by the stockyard company 
weighed drafts of hogs owned by the respondent and being sold 
for his account at more than their correct weights and issued 
scale tickets on behalf of the stockyard company which, in each 
case, showed a weight greater than the correct weight by amounts 
ranging from 130 pounds to 1,980 pounds. The date of each such 
transaction and other pertinent data with respect thereto are as 
follows: 
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12. On or shortly after the dates listed in Finding of Fact 10 
the respondent gave cash payments to the respective weighmasters 
named therein, which payments were intended by the respondent 
and accepted by the weighmasters as compensation for the weight 
added to each draft. 

13. During the year 1949 the respondent’s purchase price for 
hogs exceeded his selling price by 11.49 cents per hundredweight, 
but his operations for the year showed a gross profit of $33,046.00 
due to the fact that the weight of the said hogs at the time of sale, 
as shown by scale tickets, exceeded their weight at the time of 
purchase by the respondent. Without such difference in weight 
the respondent’s operations for the year would have shown a loss. 

14. The original of each scale ticket described in Finding of 
Fact 10 above was retained among the records of the stockyard 
company in the usual course of business. A copy of each scale 
ticket was received by the selling agency or commission firm and 
the information thereon contained was, in the usual course of 
business, incorporated in the records of the commission firm. The 
respondent had operated as a dealer at the stockyard for a period 
of eight years and these facts were known to him. 

15. The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Lawler Bros., a market 
agency at the stockyard. On December 18, 1950, the Packers and 
Stockyards Division sent a letter to the respondent notifying him 
that an audit of his books and records was to be made for the 
years 1949 and 1950, to date, and requesting him to make all such 
records available, including any records kept at his home or any 
other place (Complainant’s Exhibit 98). No reply to such letter 
was received from the respondent. Subsequently, the respondent’s 
books and records kept by Lawler Brothers were examined by 
employees of the Packers and Stockyards Division, but such books 
and records did not reflect any of the payments made to weigh- 
masters as described in Finding of Fact 12, above. 

16. The respondent knowingly filed an annual report for 1949 
with the Packers and Stockyards Division of the Livestock Branch 
which failed to disclose expenses incurred in the respondent’s busi- 
ness as a dealer at the stockyard during that year. 


CONCLUSIONS 
I 


As can be seen from the foregoing, the evidence in support of 
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the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison 
of the resulting data with the scale tickets for the transactions 
involved and (2) the testimony of eight former weighmasters at 
the stockyard. 

The respondent filed no suggested findings of fact, conclusions 
and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript, however, there appear numerous ob- 
jections, exceptions, etc., and discussion of all of these would 
necessitate a lengthy treatise on the law of evidence. We shall, 
however, attempt to consider specifically the issues which appear 
to be considered by the respondent as the important ones. 


The respondent attacks the reliability of the Streeter-Amet re- 
corders and points to the testimony of Hem and Waltz to the effect 
that automatic weight recorders are not as accurate as beam-type 
manually-operated scales. Vern Kennedy, Donald K. Jones, and 
Richard testified as to the commercial accuracy of the automatic 
weight recorders. The testimony of Hem and Waltz was merely 
theoretical and dealt with possibilities as to what could go wrong 
with automatic weight recorders. Neither gave any testimony that 
he tested the automatic weight recorders and found them inaccur- 
ate or that he even made any comparative weighings by the scales 
and the automatic weight recorders. They admitted too that no 
scale is perfectly accurate. When asked what would be the cause 
of a recording by the Streeter-Amet machine of a weight 500 
pounds less than the weight on a scale ticket after a number of 
consistencies between the scale ticket weight and the weight shown 
by the Streeter-Amet recorder, Hem replied that he “wouldn’t 
know” and that “there is some mysterious reason there” (p. 1565). 


The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis of 
the data, the comparison of the data with the scale tickets issued 
by the weighmasters and the conclusions that the weights im- 
printed on the scale tickets were excessive and deliberately so. 
Both from the complainant’s exhibits alone and as explained by 
Richard, there can be little doubt that the “fit” of the tape records 
to the scale tickets in issue is correct, namely that the adjusted 
tape record weights introduced in evidence are the weights re- 
corded for the weighing transactions with respect to which were 
issued by weighmasters the scale tickets involved showing con- 
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siderably greater weights. Therefore, the differences in weight 
values on the scale tickets and as shown by the weight recorders 
were the differences listed in the Findings of Fact. While the 
respondent argues possibilities, other than the reliability of the 
Streeter-Amet recorder itself, such as wind pressure, animal 
movements on the scale platform, which might cause differences 
in weight values, the weight of the evidence is to the effect that 
the large differences between the scale ticket weights and the auto- 
matic recorder weights could only be caused by intentional false 
weighing by the weighmasters. We find nothing in the respond- 
ent’s many grievances on this part of the case which seriously 
weakens or destroys the effect of the evidence obtained by the use 
of the automatic weight recorders as explained and interpreted 
by Richard. 

No fatal procedural shortcomings are found to be present in 
the hearing examiner’s rulings that the respondent was not en- 
titled to have made available to him certain data pertaining to 
weighing transactions other than those involving the respondent. 
The checking of weighing at the stockyard by the use of the auto- 
matic weight recorders covered a period of five and one-half 
months, utilized nine Streeter-Amet recorders and covered thous- 
ands of transactions. The respondent attempted to have made 
available to him all or many of the results of the investigation 
which did not involve the respondent. We fail to perceive how the 
respondent was deprived of any legal right by not getting the 
materials. Respondent’s counsel in this proceeding was also coun- 
sel in another similar concurrent proceeding, In re Kelly, P. & S. 
Docket No. 1926, where the complainant introduced exhibits cov- 
ering about 2,000 consecutive weighing transactions and respond- 
ent’s counsel had available this large representative sample of 
the entire investigation to make whatever use he could of it in 
defense. 


II 


In addition to and supporting the documentary evidence is the 
testimony of eight former weighmasters. These weighmasters 
identified their initials on the scale tickets in issue and testified 
in general that they added false weight to the true weights of hogs 
upon request of the respondent or pursuant to an understanding 
with him and that the respondent paid them for doing so. Their 
testimony is sufficiently specific. That they were not able to recol- 
lect independently precise details of transactions including names 
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of the buyers, etc., is not surprising since they weigh hundreds 
of transactions daily and were falsely weighing a number of them. 
Their testimony supports the evidence obtained through the use 
of the automatic weight recorders and demonstrates that the 
transactions listed in Finding of Fact 10 were falsely weighed, 
that the false weighings were effected by solicitation from and 
payment by the respondent. There is no direct linkage, however, 
between the false weighings in Finding of Fact 11 and the re- 
spondent. While there is evidence from the weighmasters who 
testified that they weighed falsely and were paid therefor by the 
respondent, we refrain from finding or concluding that the weigh- 
masters who weighed the transactions listed in Finding of Fact 
11 and who did not testify, also weighed falsely as the result of 
solicitation and payment by the respondent. 

The respondent assails the credibility of the eight former weigh- 
masters who did testify. Five of them had originally denied any 
wrongdoing during the investigation preceeding the institution 
of the proceeding although three admitted false weighing when 
first confronted with the results of the investigation. The five who 
first denied and later admitted false weighing testified generally 
that the attorney for their union explained the immunity provis- 
ions of the Packers and Stockyards Act, 1921, and advised them 
to “tell the truth”. The prior self-contradictions of these weigh- 
masters bear only upon the credibility of the witnesses and has 
no substantive or independent testimonial value. 2 Wigmore, Evi- 
dence § 1018. Neither does the evidence show any “coercion,” 
“threat” or “duress” by the complainant forcing these weighmas- 
ters to testify as they did. True as it may be that the former 
weighmasters were not of unimpeachable integrity, the hearing 
examiner who saw and heard them testify, as he did also the re- 
spondent and his witnesses, concluded that the weighmasters were 
telling the truth when they testified that they weighed falsely for 
the respondent and that the respondent paid for this service. We 
find no good reason for disagreeing with the hearing examiner.' 


In connection with the testimony of the former weighmasters, 
the respondent insists that his legal rights were invaded and that 
it was lack of due process of law to have unavailable the original 
statements of the five weighmasters denying wrong-doing. The 


1 Cases such as N.L.R.B. v. Universal Camera Co., 190 F(2d) 429 (C.C.A. 2d 1951) and 
Great Western Food Distributors, Inc. v. Brannan, 201 F(2d) 476 (C.C.A. 7th 1952) hold 
that a hearing examiner should not ordinarily be overruled on a finding that rests upon 
the credibility of witnesses. 
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evidence shows that these had been destroyed when the later con- 
trary statements were obtained. The complainant concedes the 
making of the original statements of denial. We fail to understand 
or appreciate how absence of the statements prejudices the re- 
spondent. 

The respondent raises the defense that the weighmasters could 
not very well have manipulated the poise-assembly to give false 
weights because they would have been observed doing so by other 
persons in the scale-house including weight-takers in the employ 
of the packer-buyers. The respondent and his dealer witness, ad- 
mitted that there were times when he would be alone in the scale- 
house with the weighmaster (pp. 1478, 1479) and there is repeated 
testimony by complainant’s witnesses that on many occasions no 
person was in the scale house observing the weighmaster’s weigh- 
ing (see e.g., pp. 111-116, 121, 130-131, 451, 454-462, 611-612, 632, 
681, 1020-1022, 1059-1060). The respondent’s explanations of 
“sorting” or “cuffing” as a practice which sometimes included the 
punching of a scale ticket by the weighmaster to add the weight 
of hogs on the ‘“‘dinkey” scale which was not on the main scale 
when the draft was weighed is offset and demolished by the testi- 
mony of Dunbar and Durant that while “sorting” occasionally 
took place at the scales, the “sorting” was always completed be- 
fore the weight of the animals being sold was printed on the scale 
ticket, and no scale ticket was issued except for animals actually 
weighed on the large scale. James Littleton, a commission firm 
salesman, testified to the same effect as Dunbar and Durrant and 
denied that he had ever been present, as the respondent testified, 
on any occasion when the weight of hogs on the delivery scale was 
added to the weight of hogs on the large scale without the hogs 
on the delivery scale being added to the hogs on the large scale 
and the entire draft weighed on the large scale. 


III 


The facts found establish that the respondent caused false 
weighings by weighmasters and therefore the respondent engaged 
in or used an unfair, unjustly discriminatory practice or device 
in violation of section 312(a) of the act. The respondent was also 
responsible for the making of the false scale tickets, thus causing 
the making of false records in violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. It is clear that this course of conduct was 
wilful. The failure of the respondent to make and keep records of 
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his payments to the weighmasters in 1950 is a violation of section 
401 of the act. 

The charge of filing a false annual report for 1949 in violation 
of section 402 of the act is also established. The respondent stren- 
uously objected to the introduction in evidence of a certified copy 
of his Federal income tax return. There was nothing improper 
about the use of this return in evidence in this proceeding. In re 
Waters, 11 A.D. 977, 992. But whether or not the copy of the in- 
come tax return is considered properly in evidence, the respondent 
admitted in his testimony that he had considerable amounts of 
expense in connection with his business which were’ not included 
in his annual report. His excuse is that he paid this expense in 
cash, that his clearing agency would not make records of these ff 
expenditures because he did not have paper or documentary sub- 
stantiation and that, therefore, the annual report being made up 
from the clearing agency records, the cash expenditures were not 
reflected in the annual report. Such an excuse is no adequate de- 
fense. The annual report calls for correct and complete informa- 
tion. If the clearing agency does not keep all the necessary records, 
it is the respondent’s responsibility to keep his own records and 
the annual report must be complete and correct. The respondent 
knew of his responsibility in this connection because he was speci- 
fically ordered on August 26, 1948, to cease and desist from filing 
annual reports “which do not correctly disclose the information 
required to be set out in registrants’ annual reports” and he was 
also specifically ordered to keep such accounts, records and mem- 
oranda as “fully and correctly disclose all transactions involved in 
his business, including as to each item of expense the date, amount, 
purpose, and to whom paid.” In re Richard Arnold, 7 A.D. 629, 633. 

The complainant suggested and the hearing examiner proposed 
a finding and conclusion that the respondent violated section 401 
of the act for the year 1949 by failing to keep records of certain 
business expenditures in that year. The bill of particulars sup- 
plied by the complainant, however, states that the charge in the 
order of inquiry concerning books and records for 1949 relates 
to failure to make records of cash payments to weighmasters in 
1949 for false weighing. No charge of such payments in 1949 was 
made in the order of inquiry and since the bill of particulars was 
not amended, the charge as to books and records for 1949 is dis- 
missed. Under similar circumstances in companion proceedings, 
the complainant dropped this charge prior to the issuance of the 
hearing examiner’s report. Of course all objections, exceptions, 





IN RE GIBBONS 509 
Cite as 12 A.D. 509 


etc., of the respondent not specifically discussed herein that are 
inconsistent with this decision and order are overruled. 


ORDER 

Respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of causing false weighing of livestock at any 
posted stockyard; 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act; and 

(3) Making or causing to be made false entries or statements 
of fact in any report submitted pursuant to the provisions of the 
Packers and Stockyards Act or the regulations promulgated there- 
under. 


The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of three years from the effective date hereof. 


A copy hereof shall be served upon the respondent by regis- 
tered mail or in person, and this order shall become effective on 
the twentieth day after the date of this order. 


(No. 3514) 


In re Davip J. GIBBONS. P&S Docket No. 1956. Decided May 27, 
1953. 


Suspension of Registration for Eighteen Months 


Headnotes in 12 A.D. 489, applicable here. 


Messrs. Benj. M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for Live- 
stock Branch, Production and Marketing Administration. Mr. William 
T. Kirby of McAdams and Kirby, of Chicago, Illinois, for respondent. 
Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, instituted by an order of inquiry and notice of 
hearing issued February 6, 1951, by H. E. Reed, Director, Live- 
stock Branch, Production and Marketing Administration, United 
States Department of Agriculture, acting under authority dele- 
gated by the Secretary of Agriculture. The respondent is an in- 
dividual registered as a dealer under the act and, at the times 
specified in the order of inquiry, was so engaged at the Union 
Stock Yards, Chicago, Illinois, a stockyard posted under the act. 

The order of inquiry charges (1) that on twenty specified dates 
in 1950 the respondent caused weighmasters employed by the 
stockyard, by means of cash payments or other compensation given 
to them, to weigh hogs sold by him at more than their true weights 
and to issue scale tickets bearing such false weights, (2) that the 
false scale tickets so issued became part of the records of the re- 
spondent, the stockyard company, and the market agencies through 
which the hogs were sold, (3) that the respondent’s books and 
records did not disclose all expenses incurred in his business dur- 
ing 1949 and 1950, and (4) that the respondent failed to disclose 
in his 1949 annual report all the expenditures incurred by him in 
his business. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appear- 
ing on the scale tickets described in the order of inquiry. He 
denied committing the acts alleged to have been in violation of 
the statute. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby of McAdams and Kirby, Chicago, 
Illinois. Ben. M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn, 
Office of the Solicitor, United States Department of Agriculture, 
appeared as counsel for the complainant. The hearing began in 
Chicago on August 9, 1951, and with intervening recesses, was 
concluded on February 19, 1952. The examiner issued a report 
proposing that the respondent be found to have violated the act 
as charged. The respondent filed exceptions and oral argument 
was held before me on March 12, 1953. 
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Evidence with respect to false weights. 

The parties stipulated that the testimony of Frank M. Flynn, 
Vern C. Kennedy, John S. Porcaro, Donald R. Jones, Charles L. 
Richard, H. O. Hem and Foster V. Waltz, appearing on pages 9 
to 367, inclusive, of the transcript in a similar proceeding against 
Joseph P. Kelly and Edward Kennedy, P. & S. Dockets 1926 and 
1927, and the testimony of Charles L. Richard appearing on pages 
1747 to 1764, inclusive, of the transcript in a similar proceeding 
against Richard W. Arnold, P. & S. Docket No. 1933, be adopted 
and incorporated by reference into the record of this proceeding. 
Certain exhibits were also received in evidence pursuant to such 
stipulation (pp. 120-123). 

Several former weighmasters testified that at various times 
during 1950 the respondent asked them to overweigh his hogs, 
that they did so, and that the respondent paid them in cash for 
doing so (pp. 2-118). The complainant also introduced weighing 
records made by concealed, automatic weight recording machines 
attached to the scales in order to show, by comparison with the 
scale tickets, the amount of weight alleged to have been added in 
each instance (Complainant’s Exhibits 5-24, inclusive). 

Frank M. Flynn, General Superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under government supervision 
and so maintained as to insure accuracy (Complainant’s Exhibits 
1 and 2; Kelly-Kennedy transcript, pp. 11-57). Mr. Flynn and 
John S. Porcaro, Assistant General Superintendent of the stock- 
yard company, testified as to the circumstances surrounding the 
installation of the automatic weight recording machines which 
were attached to certain hog scales in the stockyard (Kelly-Ken- 
nedy transcript, pp. 58-72; 113-118; 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of instal- 
lation of the machines and testified that before leaving the factory 
the machines were required to operate within one-half the maxi- 
mum tolerance recommended by the National Conference of 
Weights and Measures, namely, one part in one thousand (Com- 
plainant’s Exhibits 3, 4; Kelly-Kennedy transcript, pp. 130-171). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
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stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made. 
He described these operations and also explained the significance 
of some of the prints appearing on the tapes (Kelly-Kennedy 
transcript, pp. 188-197). The original tape records removed from 
the weight recording machines attached to scales C-2 and C-3 
were identified and admitted in evidence by stipulation (p. 122; 
Complainant’s Exhibits 25-37, inclusive). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, 
supervised and reviewed the assembling of the weighing data and 
its compilation in exhibit form. He described the method by which 
the data on the scale tickets were correlated and compared with 
the data on the tape record made by the automatic recorders. He 
also described weighing practice and procedure, analyzed the tape 
records, and explained the effect which certain techniques in 
weighing or variations therefrom would have upon the tape record. 
Richard testified that in his opinion the adjusted tape record 
weights of the automatic weight recorders were the correct 
weights of the specified transactions in issue and that the large 
differences between the adjusted tape record weights and the 
scale ticket weights could be due only to intentional misweighing 
by the weighmasters (pp. 124-146, 159-160; Complainant’s Ex- 
hibits 5-24, inclusive; Kelly-Kennedy transcript, pp. 324-367). 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, identified an exhibit which he 
prepared showing that a total of $845.59 accrued to the respond- 
ent as a result of the weight alleged to have been added to the 
correct weight of the hogs in the specific transactions set forth 
in the order of inquiry and bill of particulars (pp. 160-162; Com- 
plainant’s Exhibit 38). 

The respondent testified that he had never bribed weighmasters 
and that he had never made a deal with any of the weighmasters 
to give him favors in weights. He also testified that when his hogs 
were sold for him by Dolan & Luederman, a commission firm, he 
was not at the scale and had no part in such transactions, and 
that he believed certain of the packing companies which purchased 
the hogs had an employee at the scale to observe the weighing 
(pp. 178-181). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Street- 
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er-Amet machine is not as accurate as the beam type scale in use 
at the stockyard (Kelly-Kennedy transcripts, pp. 209-274). Foster 
V. Waltz, who was formerly active in the field of designing and 
building scales, testified similarly (Kelly-Kennedy transcript, pp. 
274-320). 


False records and reports. 

Melvin C. Smith testified for the complainant that he examined 
the respondent’s books and records and found no entries of pay- 
ments made to weighmasters during 1950 (pp. 162-163 ; Complain- 
ant’s Exhibits 39, 389A). With respect to 1949, the complainant 
introduced an audit of the respondent’s business expenses, taken 
from his books, a copy of the annual report which he submitted 
to the Packers and Stockyards Division, and a copy of the income 
tax return which he filed with the Bureau of Internal Revenue 
(pp. 163-164; Complainant’s Exhibits 40-42, inclusive). The in- 
come tax return showed business expenses of $1,850.00 which 
were not recorded in respondent’s books and were not reported in 
his 1949 annual report (pp. 163-165; Complainant’s Exhibits 40- 
43, inclusive). 

The respondent testified that all the expenses shown in his 1949 
income tax return were actual expenses incurred by him in his 


operations as a dealer at the stockyard, but were not included in 
his annual report for that year because it was his understanding 
that nothing could be shown in the annual report which did not 
appear on the books. He explained that the expenses in question 
were not recorded in his books because they were paid in cash 
and his clearor, Frank Keys, would not record such cash expendi- 
tures in the books (pp. 172-177, 181-191). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard), operated by the Union Stock Yard & Transit 
Company of Chicago (hereinafter called the stockyard company), 
was at all times hereinafter mentioned a posted stockyard subject 
to the provisions of the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181-229). 

2. David J. Gibbons, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary of Agri- 
culture as a dealer buying and selling hogs for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
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stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of such weighmasters 
to determine the correct weight of livestock being bought or sold 
and to record such correct weight in printed form on a scale ticket 
issued by the stockyard company. The weight thus recorded on the 
scale ticket determines the total sum which the buyer of the live- 
stock pays to the seller. 


4, At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the plat- 
form are closed in order to confine the animals to the platform. 
As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh 
beam and signs the ticket. When the weighing operation is com- 
pleted, he presses a button which actuates an electric bell as a 
signal to stockyard personnel stationed near the scale platform 
outside the scalehouse that the animals may be driven off the plat- 
form. In executing scale tickets, draft number one is assigned to 
the first draft weighed on each day and each draft thereafter is 
consecutively numbered. These draft numbers are independent of 
the serial numbers on the scale tickets, 


5. It was routine procedure for all weighmasters to balance 
their scales at intervals throughout the day in order to compensate 
for the increase or decrease in the “dead load” on the platform, 
consisting of debris, droppings, etc. This was done by manipula- 
ting a balance ball until the beam was in a balanced position with 
the platform empty. The weighmaster generally signaled his inten- 
tion to balance the scale by pressing the electric bell button two or 
more times while the draft just weighed was on the scale or some- 
times as it was being driven off. This signal served as notice to 
all persons to keep the platform clear of animals while the scale 
was being balanced. When this balancing operation was completed, 
the weighmaster again signaled by ringing the bell once to indi- 
cate that he was ready to weigh the next draft. The first balance 
during the day was generally taken before the first draft was 
weighed or, on some occasions, within the first few drafts. 


6. The scales used at the stockyard are beam type scales, in 





IN RE GIBBONS 515 
Cite as 12 A.D. 509 


which the load on the scale platform is counterbalanced by a weigh 
beam and poise assembly. In determining the weight, the weigh- 
master moves the main poise along the weigh beam and adjusts 
the fractional poise until the entire poise assembly is in a position 
where the weigh beam is balanced. The beam is properly balanced 
when the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct weight 
of the load on the platform is the figure indicated by the position 
of the poise assembly. The mechanism which prints the weight 
on the scale ticket is part of the poise assembly and is operated 
by inserting the ticket in a slot of the printing mechanism and 
pressing a hand lever. The impression is made by type figures so 
located on the weigh beam that they will register the weight value 
indicated by the poise assembly. In other words, the value regis- 
tered by this printing mechanism is determined by the position 
of the poise assembly on the weigh beam and not by the load on 
the scale platform. Accordingly, after the weighmaster has prop- 
erly balanced the weigh beam, the correct weight will appear on 
the scale ticket only if it is printed without moving any part of 
the poise assembly. If any such movement takes place prior to 


operating the printing lever, the printed figure on the scale ticket 
will be greater than or less than the correct weight depending 
upon the direction in which the poise assembly was moved. 


7. Beginning in the early part of 1950, and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, automatic weight recording 
machines were attached to certain hog scales in the stockyard, 
including scales C-2 and C-3, in order to check the accuracy of 
weights appearing on scale tickets. The machines were located 
under the scale platforms, in pits which were locked and were 
accessible only to supervisory officials of the stockyard company 
or employees of the manufacturer of the machines. Each week 
end after the close of business, these employees removed the roll 
of tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date and scale number, signed 
it, and delivered it to stockyard officials who were present during 
the operation. This record was subsequently turned over to the 
Packers and Stockyards Division, Livestock Branch, Production 
and Marketing Administration. The beginning portion of the tape 
roll which was left in the machine for the next week’s record, or 
a new roll if one was required, was then marked and signed in a 
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similar fashion (Kelly-Kennedy transcript, pp. 58-119, 134-183, 
188-192). 

8. The Streeter-Amet weight recorders installed operated 
upon the principle of a dial-type automatic scale and automatic- 
ally weighed and registered the weight on the platform without 
regard to the movement of the weigh beam or poise. Every contact 
with the electric bell button actuated the printing mechanism of 
the machine. Accordingly, when the weighmaster signaled his in- 
tention to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the balanc- 
ing operating by a single pressing of the bell button, the result 
was a registration on the tape record made at a time when the 
scale platform was empty and it indicated the ‘‘dead load” on the 


platform. 

9. The data from both sources — scale tickets and tape records 
— were assembled in tabular form and introduced in evidence. 
Each exhibit or series of exhibits consists of a scale ticket cover- 
ing a transaction in issue and one or more photostatic sheets which 
list in chronological order all or some of the weighing transac- 
tions for that day, including the questioned transaction (Com- 
plainant’s Exhibits 5-24, inclusive). These tabular sheets show, 
for each weighing transaction, the information appearing on the 
scale ticket, the weight figure appearing on the tape record of the 
recording machine, this weight figure as adjusted to allow for the 
“dead load” on the platform, and the differences between this 
adjusted weight figure and the scale ticket weight. These differ- 
ences ranged from 100 pounds to 540 pounds for the 20 specific 
transactions in connection with which the respondent was charged. 
These differences listed below are amounts of weight added to the 
correct weights. 

10. On nine occasions in 1950 the respondent requested various 
weighmasters employed by the stockyard company to add weight 
to certain drafts of hogs owned by him which were about to be 
weighed for purposes of sale for the respondent’s account. Pursu- 
ant to such requests, the said weighmasters weighed such drafts of 
hogs at more than their correct weights by fraudulently moving 
the poise assembly and issued scale tickets on behalf of the stock- 
yard company which, in each case, showed a weight greater than 
the correct weight by amounts ranging from 100 to 330 pounds. 
The date of each such transaction and other pertinent data with 


respect thereto are as follows: 
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11. On four occasions in 1950 Englebert J. Cannon, a weigh- 
master employed by the stockyard company, acting pursuant to 
requests previously made by the respondent or to an understand- 
ing or agreement between the respondent and the said weighmas- 
ter, weighed drafts of hogs owned by the respondent and being 
sold for his account at more than their correct weights and issued 
scale tickets on behalf of the stockyard company which, in each 
case, showed a weight greater than the correct weight by amounts 
ranging from 100 pounds to 350 pounds. The date of each such 
transaction and other pertinent data with respect thereto are as 


follows: 
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12. On seven occasions in 1950 various weighmasters em- 
ployed by the stockyard company weighed drafts of hogs owned 
by the respondent and being sold for his account at more than 
their correct weights and issued scale tickets on behalf of the 
stockyard company which, in in each case, showed a weight 
greater than the correct weight by amounts ranging from 130 
pounds to 540 pounds. The date of each such transaction and 
other pertinent data with respect thereto are as follows: 
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13. On or shortly after the dates shown in Findings of Fact 
10 and 11, the respondent gave cash payments to the respective 
weighmasters named therein, which payments were intended by 
the respondent and accepted by the weighmasters as compensa- 
tion for the weight added to each draft by the weighmaster. 


14. In the usual course of business, the original of each scale 
ticket referred to in Findings of Fact 10 and 11 was retained 
among the records of the stockyard company, and the informa- 
tion on each such scale ticket was incorporated in the respondent’s 
own records. A copy of each scale ticket was received by the com- 
mission firm through which the hogs were sold and the informa- 
tion thereon contained was, in the usual course of business, in- 
corporated in the records of the commission firm. The respondent 
had operated as a dealer at the stockyard for approximately 30 
years and these facts were known to him. 


15. The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Frank Keys, Inc., a mar- 
ket agency at the stockyard. The respondent’s books and records 
were examined by employees of the Packers and Stockyards Divi- 
sion but such books and records did not reflect any of the pay- 
ments made to weighmasters during 1950 as described in Finding 
of Fact 13. 


16. The respondent knowingly filed an annual report for 1949 | 
with the Packers and Stockyards Division of the Livestock Branch 
which failed to disclose all the expense incurred in the respond- 
ent’s business as a dealer at the stockyard during that year. 


CONCLUSIONS 
I 


As can be seen from the foreging, the evidence in support of [ 
the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison 
of the resulting data with the scale tickets for the transactions 
involved and (2) the testimony of seven former weighmasters at 
the stockyard. 

The respondent filed no suggested findings of fact, conclusions 
and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript, however, there appear numerous ob- 
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jections, exceptions, etc., and discussion of all of these would neces- 
sitate a lengthy treatise on the law of evidence. We shall, how- 
ever, attempt to consider specifically the issues which appear to 
be regarded by the respondent as the important ones. 

The respondent attacks the reliability of the Streeter-Amet re- 
corders and points to the testimony of Hem and Waltz to the effect 
that automatic weight recorders are not as accurate as beam-type 
manually-operated scales. Vern Kennedy, Donald R. Jones, and 
Richard testified as to the commercial accuracy of the automatic 
| weight recorders. The testimony of Hem and Waltz was merely 
| theoretical and dealt with possibilities as to what could go wrong 
with automatic weight recorders. Neither gave any testimony that 
‘he tested the automatic weight recorders and found them inaccur- 
ate or that he even made any comparative weighings by the scales 
; and the automatic recorders. They admitted, too, that no scale is 
perfectly accurate. When asked what would be the cause of a re- 
cording by the Streeter-Amet machine of a weight 500 pounds 
less than the weight on a scale ticket after a number of consis- 
tencies between the scale ticket weight and the weight shown by 
the Streeter-Amet recorder, Hem replied that he “wouldn’t know” 
and that “there is some mysterious reason there” (Kelly-Kennedy 
tr. p. 263). 

The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis of 
the data, the comparison of the data with the scale tickes issued 
by the weighmasters and the conclusions that the weights im- 
| printed on the scale tickets were excessive and deliberately so. 
' Both from the complainant’s exhibits alone and as explained by 
| Richard, there can be little doubt that the “fit” of the tape records 
' to the scale tickets in issue is correct, namely that the adjusted 
| tape record weights introduced in evidence are the weights re- 
corded for the weighing transactions with respect to which were 
issued by weighmasters the scale tickets involved showing con- 
siderably greater weights. Therefore, the differences in weight 
values on the scale tickets and as shown by the weight recorders 
were the differences listed in the Findings of Fact. While the re- 
spondent argues possibilities, other than the reliability of the 
| Streeter-Amet recorder itself, such as wind pressure, animal 
movements on the scale platform, which might cause differences 
in weight values, the weight of the evidence is to the effect that 
the large differences between the scale ticket weights and the auto- 
matic recorder weights could only be caused by intentional false 
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weighings by the weighmasters. We find nothing in the respond- 
ent’s many grievances on this part of the case which seriously 
weakens or destroys the effect of the evidence obtained by the use 
of the automatic weight recorders as explained and interpreted 
by Richard. 

No fatal procedural shortcomings are found to be present in 
the hearing examiner’s rulings that the respondent was not en- 
titled to have made available to him certain data pertaining to > 
weighing transactions other than those involving the respondent. 
The checking of weighing at the stockyard by the use of the auto- 
matic weight recorders covered a period of five and one-half [ 
months, utilized nine Streeter-Amet recorders and covered thous- | 
ands of transactions. The respondent attempted to have made 
available to him) all or many of the results of the investigation 
which did not involve the respondent. We fail to perceive how the 
respondent was deprived of any legal right by not getting the | 
comprehensive materials sought. Respondent’s counsel in this pro- 
ceeding was also counsel in another similar concurrent proceed- 
ing, In re Kelly, P&S Docket No. 1926, where the complainant § 
introduced exhibits covering about 2,000 consecutive weighing 
transactions and he had available this large representative sample 
of the entire investigation to make whatever use he could of it in 
defense. 


II 


In addition to and supporting the documentary evidence is the | 
testimony of seven former weighmasters. Five of these weigh- 
masters identified their initials on the scale tickets in issue and 
testified in general that they added false weight to the true weights 
of hogs upon request of the respondent or pursuant to an under- 
standing with him and that the respondent paid them for doing | 
so. Their testimony is sufficiently specific. That they were not able 
to recollect independently precise details of transactions including 
names of the buyers, etc., is not surprising since they weigh hun- 
dreds of transactions daily and were falsely weighing a number 
of them. Their testimony supports the evidence obtained through 
the use of the automatic weight recorders and demonstrates that 
the transactions listed in Findings of Fact 10 and 11 were falsely 
weighed, that the false weighings were effected by solicitation 
from and payment by the respondent. There is no direct linkage, 
however, between the false weighings in Finding of Fact 12 and 
the respondent. While there is evidence from the weighmasters 
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who testified that they weighed falsely and were paid therefor 
by the respondent, we refrain from finding or concluding that the 
weighmasters who weighed the transactions listed in Finding of 
Fact 12 and who did not testify, also weighed falsely as a result 
of solicitation and payment by the respondent. 

The respondent assails the credibility of some of the former 
weighmasters who did testify because they had originally denied 
any wrong doing during the investigation preceeding the insti- 
tution of the proceeding. The weighmasters who first denied 
and later admitted false weighing testified generally that the at- 
torney for their union explained the immunity provisions of the 
Packers and Stockyards Act, 1921, and advised them to “tell the 
truth.” The prior self-contradictions of these weighmasters bear 
only upon the credibility of the witnesses and have no substantive 
or independent testimonial value. 2 Wigmore, Evidence § 1018. 
Neither does the evidence show any “‘coercion,” “threat” or “du- 
ress” by the complainant forcing these weighmasters to testify as 
they did. True as it may be that the former weighmasters were 
not of unimpeachable integrity, the hearing examiner who saw 
them testify, as he did also the respondent and his witnesses, con- 
cluded that the weighmasters were telling the truth when they 
testified that they weighed falsely for the respondent and that 
the respondent paid for this service. We find no good reason for 
disagreeing with the hearing examiner.’ 

In connection with the testimony of the former weighmasters, 
the respondent insists that his legal rights were invaded and that 
it was lack of due process of law to have unavailable the original 
statements of the weighmasters who had originally denied wrong- 
doing. The evidence shows that these had been destroyed when the 
later contrary statements were obtained. The complainant con- 
cedes the making of the original statements of denial. We fail to 
understand or appreciate how absence of the statements prejudices 
the respondent. 

In support of his denial that he had participated in the falsifi- 
cation of weights, the respondent testified that when his hogs were 
sold by him by Dolan & Luderman, a commission firm, he was 
not at the scale and had no part in such transactions. He also tes- 
tified that he believed certain of the packing companies which 


1 Cases such as N.L.R.B. v. Universal Camera Co., 190 F(2d) 429 (C.C.A. 2d 1951) and 
Great Western Food Distributors, Inc. v. Brannan, 201 F(2d) 476 (C.C.A. 7th 1958) hold 
that a hearing examiner should not ordinarily be overruled on » finding that depends upon 
the credibility of witnesses. 
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purchased the hogs had an employee at the scale to observe the f 
weighing operations (pp. 178-181). 

These defenses cannot prevail. The respondent admitted that 
he did not recall the specific transactions concerning which his 
counsel questioned him. He contended that he was not at the scale 
when Dolan & Luderman sold the hogs for him, but it is clear f 
that he did not recall whether or not he was there when the spe- [ 
cific transactions were weighed. When being questioned concern- 
ing a transaction in which his hogs were sold through Dolan & 
Luderman to Wilson, counsel asked whether Wilson had someone | 
at the scale to observe the weights and the respondent stated in | 
his reply: “. . . The chances are I wouldn’t be there myself. . .” 
(pp. 179-180). It is evident, of course, that the respondent did f 
not weigh the hogs in the questioned transactions, but bribery | 
of the weighmasters did not necessitate the respondent’s partici- 
pation in the weighing operations. The testimony of the seven | 
former weighmasters indicates clearly that prior to the time when f 
the hogs were weighed the respondent entered the scale house, | 
informed the weighmasters that his hogs were coming up, and 
requested them to add weight to the drafts, and that the payments 
for such added weights were made subsequent to the weighing 
operations (pp. 4-114). 

In addition to the testimony of weighmasters who had done the 
weighing for the transactions specified in the Order of Inquiry, 
other weighmasters testified that they had weighed falsely for the | 
respondent upon request and had been paid cash by the respondent 
for so doing. The complainant did not ask for findings of violations 
with respect to these instances of false weighing and the hearing 
examiner did not propose any. Since the findings as to the speci- 
fied incidents are ample to conclude violation of section 312(a) 
of the act which makes it unlawful “. .. to engage in or use any 
unfair, unjustly discriminatory, or deceptive practice or device 
...,) we do not believe it necessary to make findings on the un- 
specified transactions although the evidence would warrant such 
findings. 


III 


The facts found establish that the respondent caused false 
weighings by weighmasters and therefore the respondent engaged 
in violation of section 312(a) of the act. The respondent was also 
in or used an unfair, unjustly discriminatory practice or device 
responsible for the making of the false scale tickets thus causing 
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the making of false records in violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. It is clear that this course of conduct was wil- 
ful. The failure of the respondent to make and keep records of his 
payments to the weighmasters in 1950 is a violation of section 401 
of the act. Because the complainant’s bill of particulars specified 
that the charge of failing to keep proper records for 1949 con- 
cerned failure to make records of payments to weighmasters in 
1949 and no such payments were proved, the charge was dropped. 

The charge of filing a false annual report for 1949 in violation 
of section 402 of the act is also established. The respondent stren- 
uously objected to the introduction in evidence of a certified copy 
of his Federal income tax return. There was nothing improper 
about the use of this return in evidence in this proceeding. In re 
Waters, 11 A.D. 997, 992 (1952). But whether or not the copy of 
the income tax return is considered properly in evidence, the re- 
spondent admitted in his testimony that he had considerable 
amounts of expense in connection with his business which were 
not included in his annual report. His excuse is that he paid this 
expense in cash, that his clearing agency would not make records 
of these expenditures because he did not have paper or documen- 
tary substantiation and that, therefore, the annual report being 
made up from the clearing agency records, the cash expenditures 
were not reflected in the annual report. Such an excuse is no ade- 
quate defense. The annual report calls for correct and complete 
information. If the clearing agency does not keep all the necessary 
records, it is the respondent’s responsibility to keep his own rec- 
ords and whether or not the records are kept, the annual report 
still must be complete and correct. The respondent knew what 
was required of him. An order issued against the respondent on 
August 26, 1948, is clear and unmistakable. He was ordered to 
cease and desist “from making annual reports which do not cor- 
rectly disclose the information required to be set out in registrants’ 
annual reports,” and he was directed to keep records which would 
“fully and correctly disclose all transactions involved in his busi- 
ness, including cash expenditures made by him, and showing as 
to each item of expense the date, amount, purpose, and to whom 
paid” (In re David J. Gibbons, 7 A.D. 773, 778). Of course, all 
objections, exceptions, etc., of the respondent not specifically dis- 
cussed herein that are inconsistent with this decision and order 
are overruled. 
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ORDER 

Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of causing false weighing of livestock at any 
posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda, or in the accounts, records and memor- 
anda of any person subject to the provisions of the Packers and 
Stockyards Act; and 

8. Making or causing to be made false entries or statements 
of fact in any report submitted pursuant to the provisions of the 
Packers and Stockyards Act or the regulations promulgated there- 
under. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of 18 months from the effective date hereof. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. This order shall become effective on the 20th 
day after the date of this order. 


(No. 3515) 


In re JOSEPH P. KELLY. P&S Docket No. 1926. Decided May 27, 
1953. 


Suspension of Registration for Three Years 
Headnotes in 12 A.D. 489, applicable here. 


Messrs. Benjamin J. Holstein and Jerome S. Ducrest for Livestock Branch, 
Production and Marketing Administration. Mr. William T. Kirby of 
McAdams and Kirby, of Chicago, Illinois, for respondent. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued February 6, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agricul- 
ture, acting under authority delegated by the Secretary of Agri- 
culture. The respondent is an individual registered as a dealer 
under the act and, at the times specified in the Order of Inquiry 
and Notice of Hearing, was so engaged at the Union Stock Yards, 
Chicago, Illinois, a stockyard posted under the act. This is one of 
a large number of similar proceedings. 

The Order of Inquiry and Notice of Hearing charges (1) that 
on or about certain specified dates during 1950, the respondent 
caused weighmasters employed by the stockyard, by means of cash 
payments or other compensation given to them, to weigh his hogs 
at more than their true weights and to issue scale tickets bearing 
such false weights; (2) that the false scale tickets so issued be- 
came part of the records of the respondent, the stockyard com- 
pany, and the market agencies through which the hogs were sold; 
(3) that the respondent’s books and records did not disclose all 
expenses incurred by him in his business during the years 1949 
and 1950; and (4) that the respondent failed to disclose in his 
1949 annual report items of expense incurred by him in his busi- 
ness to the extent of $4,000.00. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appearing 
on the scale tickets described in the Order of Inquiry and Notice 
of Hearing. He denied committing the acts alleged to have been 
in violation of the act and prayed that the proceeding be dismissed 
after an oral hearing. John J. Curry, Office of Hearing Examiners, 
United States Department of Agriculture, was assigned as exam- 
iner in the proceeding and presided at the hearing. The respond- 
ent was represented by William T. Kirby, of McAdams and Kirby, 
Chicago, Illinois. Benjamin M. Holstein and Jerome Ducrest of 
the Office of the Solicitor, United States Department of Agricul- 
ture, appeared as counsel for the complainant. The hearing began 
in Chicago on June 14, 1951, and was concluded on June 22, 1951. 
Sixteen witnesses testified for the complainant and four for the 
respondent. Eighty-four exhibits were introduced in evidence on 
behalf of the complainant and fourteen exhibits were introduced on 
behalf of the respondent. 


The Hearing examiner issued a Report recommending that the 
respondent be found to have violated the act as charged in the 
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Order of Inquiry. The respondent filed exceptions, and oral argu- 
ment upon the exceptions was held before the Judicial Officer in 


Washington, D. C., on March 12, 1953. 


False Weights 

In broad outline, the complainant’s evidence consists of (1) 
testimony of seven former weighmasters at the stockyard to the 
effect that the respondent asked them to add false amounts of 
weight to the weights of hogs which the respondent was selling 
and that the respondent paid them for doing so, and (2) docu- 
mentary evidence consisting of the scale tickets in specified trans- 
actions and tape records from Streeter-Amet automatic weight 
recorders secretly installed to check everything at the stockyard 
which showed that the weights stamped upon the scale tickets 
were a great deal more than the weights for the transactions re- 
corded by Streeter-Amet automatic weight recorders with respect 
to the transactions in issue. 

Witnesses for the complainant described the type and operation 
of the stockyard scales which are the beam-type and operated man- 
ually by the weighmaster, the periodic testing of the scales to con- 
form with the Department’s requirements for accuracy, etc. The 
testimony of several witnesses in another proceeding In re Richard 
Arnold, P. & S. Docket No. 1933, was made part of the evidence 
in this proceeding by stipulation. Two of the witnesses whose tes- 
timony was so adopted were Vern C. Kennedy, President, and 
Donald R. Jones, chief draftsman, of the Streeter-Amet Company. 
Kennedy testified that the Streeter-Amet automatic weight re- 
corder was widely used, particularly in heavy industries such as 
coal mining, steel production and was also used to weigh non- 
static loads such as moving railroad cars. He testified also that 
the machines before leaving the factory were required to operate 
within one-half of the maximum tolerance recommended by the 
National Conference on Weights and Measures, namely, one part 
in one thousand (pp. 134-171). Jones testified that the weight 
recorders installed were tested for accuracy upon installation and 


periodically thereafter (pp. 180-197). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Street- 
er-Amet machine is not as accurate as the beam type scale in use 
at the stockyard (pp. 209-274.) Foster V. Waltz, who was formerly 
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active in the field of designing and building scales, testified simi- 
larly (pp. 274-320). 

The parties stipulated that the tape records introduced by the 
complainant were tape records removed from Streeter-Amet re- 
corders at Scales C-2, C-3, C-4, and C-5, the scales at which the 
scale tickets involved were issued by the weighmasters. The par- 
ties also made part of the evidence in this proceeding by stipula- 
tion the testimony of Charles L. Richard, complainant’s supervisor 
of scales and weighing, concerning the assembling, organization 
and interpretation of the data obtained from the tape records of 
the Streeter-Amet recorders and the correlation with the scale 
tickets in issue. Richard testified that in his opinion the adjusted 
tape record weights of the automatic weight recorders were the 
correct weights of the specified transactions in issue and that the 
large differences between the adjusted tape record weights and 
the scale ticket weights could be due only to intentional misweigh- 
ing by the weighmasters. 

The respondent testified that he could not recall any specific 
transaction but that he had never requested, received, or paid for 
overweight and that the testimony of the weighmasters to the 
contrary was false (pp. 996-1006, 1050-1053). He maintained that 
various persons were always present in the scale house and could 
observe weighing operations (pp. 979-981, 991-992, 995, 1055). 
He stated that on several occasions he saw hogs milling around 
or running back and forth on the scale and pushing one another 
against the scale-gates and had observed that such actions had 
caused the Spinks indicator on the platform scales to oscillate 
erratically (pp. 989-990; 1048-1050). He described a stockyard 
practice, which he called “sorting’’, in connection with sales of 
guaranteed average weights which might require replacing hogs 
on the scale platform with lighter or heavier hogs, or taking off 
or adding on hogs. He explained that the weighmaster would first 
annouce the weight before punching the scale ticket and that the 
scale ticket would show the weight of the hogs actually sold. He 
testified too that he had seen weight of several hogs weighed on 
an adjacent smaller “dinkey scale’ added to the weight of hogs 
on the large scale in the punching of the scale ticket without such 
hogs being weighed on the large scale thereafter with the other 
hogs weighed thereon. 

Edward Kennedy, a dealer at the stockyard, testified that “‘sort- 
ing’ was a standard procedure in his and other dealers’ opera- 
tions (pp. 1083-1089). He described the practice of “cuffing” 
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wherein the buyer of livestock agreed to pay a certain amount if 
the livestock was of a certain stipulated weight (pp. 1069 - 1112). 

The parties stipulated the objection in this proceeding of testi- 
mony given in the Arnold proceeding on the question of “sorting” 
or “cuffing”’. J. C. Durant, assortment stockyard superintendent, 
and John H. Dunbar who had been engaged in the livestock com- 
mission business for over 48 years, testified that they had never 
seen a weighmaster add to the weight of hogs on the large scale 
the weight of hogs on the “dinkey” scale without the actual weigh- 
ing on the main scale of an entire draft of hogs. They testified 
that while hogs were occasionally sold on an average weight basis, 
the “sorting” was generally done before the hogs reached the 
scales, and that while on infrequent occasions a few hogs might 
be taken off or added on to a draft being weighed, no sale ticket 
was issued except one which showed the actuai weight of the hogs 
on the scale. (Tr. in Arnold proceeding, pp. 1652-1677, 1700-1725). 


False records and reports. 

Melvin C. Smith testified for the complainant that he had ex- 
amined the respondent’s books and records and found no entries 
of payments made to weighmasters during 1949 or 1950 (pp. 866- 
872; Complainant’s Exhibits 77, 77A, 78, 78A). No such payments 
appeared in the respondent’s 1949 Annual Report (pp. 872-874; 
Complainant’s Exhibit 79), which was substantially in agree- 
ment with the respondent’s books and records for that year (Com- 
plainant’s Exhibit 78B). The complainant introduced the respond- 
ent’s 1949 Income-Tax Return (Complainant’s Exhibit 80). This 
showed total expenses which were $3,999.80 in excess of the 
amount shown as business expenses in the 1949 Annual Report 
(Complainant’s Exhibit 81). 

The respondent testified that the expense items listed in his 
1949 Income-Tax Return, which were not reported in his 1949 
Annual Report, were outlays of cash incurred in connection with 
his dealer operations at the stockyard for the employment of 
“extra labor”, “tipping”, alley-men for yarding favors, “trading 
expenses and entertainment in pursuit of business” and the pur- 
chase of “equipment” (pp. 1007-1022). He explained that Lawler 
Brothers, a market agency at the stockyard which rendered book- 
keeping services for him and kept his accounts and records, did 
not record any of such expenditures in said accounts and records 
because of his inability to furnish receipts or supporting vouchers 
for the cash payments (pp. 1014-1016). Accordingly, respondent 
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stated, his 1949 Annual Report, which was prepared from the 
information and data contained in the records and accounts kept 
by Lawler Brothers, did not include cash outlays of “at least 
$1,500.00” for ‘extra labor’, $1,760.00 for “trading expense and 
entertainment in pursuit of business”, and other business expense 
items, which could be, and were, reported in his 1949 Income-Tax 
Return. (pp. 1016-1017). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard), operated by the Union Stock Yard & Tran- 
sit Company of Chicago (hereinafter called the stockyard com- 
pany), was at all times hereinafter mentioned a posted stockyard 
subject to the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181-229). 


2. Joseph P. Kelly, the respondent, was at all times hereinafter 
mentioned and is now registered with the Secretary of Agricul- 
ture as a dealer buying and selling hogs for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located in the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of such weigh- 
masters to determine the true and correct weight of livestock 
being bought or sold and to record such true and correct weight 
in printed form on a scale ticket issued by the stockyard company. 
The weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Atthe beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the plat- 
form are closed in order to confine the animals to the platform. 
As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket, the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh 
beam, and signs the ticket. When the weighing operation is com- 
pleted, he presses a button which actuates an electric bell as a 
signal to stockyard personnel stationed near the scale platform 
outside the scalehouse that the animals may be driven off the plat- 
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form. In executing scale tickets, draft number 1 is assigned to the 
first draft weighed on each day and each draft thereafter is con- 
secutively numbered. These draft numbers are independent of the 
serial numbers on the scale tickets. 


5. It was routine procedure for all weighmasters to balance 
their scales at intervals throughout the day in order to compen- 
sate for the increase or decrease in the “dead load” on the plat- 
form, consisting of debris, droppings, etc. This was done by man- 
ipulating a balance ball until the beam was in a balanced position 
with the platform empty. The weighmaster generally signaled his 
intention to balance the scale by pressing the electric bell button 
two or more times while the draft just weighed was on the scale 
or sometimes as it was being driven off. This signal served as 
notice to all persons to keep the platform clear of animals while 
the scale was being balanced. When this balancing operation was 
completed, the weighmaster again signaled by ringing the bell 
once to indicate that he was ready to weigh the next draft. The 
first balance during the day was generally taken before the first 
draft was weighed or, on some occasions, within the first few 
drafts. 

6. The scales used at the stockyard are beam type scales, in 
which the load on the scale platform is counterbalanced by a 
weighbeam and poise assembly. In determining the weight, the 
weighmaster moves the main poise along the weigh beam and 
adjusts the fractional poise until the entire poise assembly is in 
a position where the weighbeam is balanced. The beam is properly 
balanced when the needle of the over-under indicator, sometimes 
called the Spinks indicator, is in the approximate center of the 
indicator target. When the weigh beam is thus balanced, the cor- 
rect weight of the load on the platform is the figure indicated by 
the position of the poise assembly. The mechanism which prints 
the weight on the scale ticket is part of the poise assembly and 
is operated by inserting the ticket in a slot of the printing mech- 
anism and pressing a hand lever. The impression is made by type 
figures so located on the weigh beam that they will register the 
weight value indicated by the poise assembly. In other words, 
the value registered by this printing mechanism is determined 
by the position of the poise assembly on the weigh beam and not 
by the load on the scale platform. Accordingly, after the weigh- 
master has properly balanced the weigh beam, the correct weight 
will appear on the scale ticket only if it is printed without moving 
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any part of the poise assembly. If any such movement takes place 
prior to operating the printing lever, the printed figure on the 
scale ticket will be greater than or less than the correct weight 
depending upon the direction in which the poise assembly was 
moved. 

7. Beginning in the early part of 1950, and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, Streeter-Amet automatic 
weight recorders were attached to certain hog scales in the stock- 
yard in order to check the accuracy of weights appearing on scale 
tickets. The machines were located under the scale platforms, in 
pits which were locked and were accessible only to supervisory 
officials of the stockyard company and to employees of the Streeter- 
Amet Company. Each week-end after the close of business, these 
employees removed the roll of tape upon which the past week’s 
weighings were recorded, marked the end of the tape with the 
date and scale number, signed it, and delivered it to stockyard 
officials who were present during the operation. This record was 
subsequently turned over to the Packers and Stockyards Division, 
Livestock Branch, Production and Marketing Administration. The 
beginning portion of the tape roll which was left in the machine 
for the next week’s record, or a new roll if one was required, was 
then marked and signed in a similar fashion (pp. 62-118, 134-170, 
172-182, 188-197). 


8. The Streeter-Amet weight recorders installed operated upon 
the principle of a dial-type automatic scale and automatically 
weighed and registered the weight on the platform without rcgard 
to the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the balanc- 
ing operation by a single pressing of the bell button, the result 
was a registration on the tape record made at a time when the 
scale platform was empty and it indicated the “dead load” on 
the platform. 

9. The data from both sources — scale tickets and tape records 
— were assembled in tabular form and introduced as evidence 
(Complainant’s Exhibits 30-59; 61-75, inclusive). Each series of 
exhibits consists of a scale ticket covering a transaction in issue 
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and one or more photostatic sheets which list in chronlogical order 
all the weighing transactions for a particular day or portion of a 
day, including the transaction in issue. These sheets show, for 
each weighing transaction, the information appearing on the scale 
ticket, the weight figure appearing on the tape record of the re- 
cording machine, this weight figure as adjusted to allow for the 
“dead load” on the platform, and the differences between this 
adjusted weight figure and the scale ticket weight. These differ- 
ences ranged from 370 pounds to 2,010 pounds for the forty-nine 
transactions in connection with which the respondent finally was 
charged (two of the original fifty-one transactions having been 
dropped during the hearing). These differences listed below are 
amounts of weight added to the correct weights. 


10. On or about the following dates in 1950, the respondent 
requested the following weighmasters employed by the stockyard 
company to add weight to certain drafts of hogs owned by the 
respondent which were about to be weighed for purposes of sale 
to various buyers through various commission firms acting on 
behalf of the respondent. Pursuant to such requests, such weigh- 
masters weighed such draft of hogs at more than their true and 
correct weights by fraudulently moving the poise assembly, and 
issued the following scale tickets which, in each case, showed a 
weight greater than the true and correct weight: 
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11. On or about the following dates in 1950, the following 
weighmasters weighed drafts of hogs owned by the respondent 


which had been sold to various buyers through various commission | 
firms acting for the respondent, at more than their true and cor- [| 


rect weights and issued the following described scale tickets which, 


in each case, showed a weight greater than the true and correct 
weight: 
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12. On or shortly after the dates listed in Finding of Fact 10, 
the respondent gave cash payments to the respective weighmasters 
named therein, which payments were intended by the respondent 
and accepted by the weighmasters as compensation for the weight 
added to each draft by the weighmaster. 


18. The original of each scale ticket described in Finding of 
Fact 10 was retained among the records of the stockyard company 
in the usual course of business. A copy of each such scale ticket 
was received by the selling agency or commission firm and the 
information thereon contained was, in the usual course of busi- 
ness, incorporated in respondent’s records and in the records of 
the commission firm. 


14. Respondent’s transactions as a dealer were recorded, and 
his books and records were kept by Lawler Brothers, a market 
agency at the stockyard. The respondent’s books and records were 
examined by employees of the Packers and Stockyards Division, 
but such books and records did not reflect any of the payments 
made to weighmasters as described in Finding of Fact 12. 


15. The respondent knowingly filed an annual report for 1949 


with the Packers and Stockyards Division of the Livestock Branch 
which failed to disclose expenses incurred in the respondent’s busi- 
ness as a dealer at the stockyard during that year. 


CONCLUSIONS 


I 


As can be seen from the foregoing, the evidence in support of 
the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison of 
the resulting data with the scale tickets for the transactions in- 
volved and (2) the testimony of seven former weighmasters at 
the stockyard. 

The respondent filed no suggested findings of fact, conclusions 
and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript, however, there appear numerous ob- 
jections, exceptions, etc., and discussion of all of these would 
necessitate a lengthy treatise on the law of evidence. We shall, 
however, attempt to consider specifically the issues which appear 
to be regarded by the respondent as the important ones. 
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The respondent attacks the reliability of the Streeter-Amet 
recorders and points to the testimony of Hem and Waltz to the 
effect that automatic weight recorders are not as accurate as 
beam-type manually-operated scales. Vern Kennedy, Donald R. 
Jones, and Richard testified as to the commercial accuracy of the 
automatic weight recorders. The testimony of Hem and Waltz 
was merely theoretical and dealt with possibilities as to what 
could go wrong with automatic weight recorders. Neither gave 
any testimony that he tested the automatic weight recorders and 
found them inaccurate or that he even made any comparative 
weighings by the scales and the automatic weight recorders. They 
admitted too that no scale is perfectly accurate. When asked what 
would be the cause of a recording by the Streeter-Amet machine 
of a weight 500 pounds less than the weight on a scale ticket after 
a number of consistencies between the scale ticket weight and the 
weight shown by the Streeter-Amet recorder, Hem replied that 
he ‘“‘wouldn’t know” and that “there is some mysterious reason 
there” (p. 263). 

The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis 
of the data, the comparison of the data with the scale tickets 
issued by the weighmasters and the conclusions that the weights 
imprinted on the scale tickets were excessive and deliberately so. 
Both from the complainant’s exhibits alone and as explained by 
Richard, there can be little doubt that the “fit” of the tape records 
to the scale tickets in issue is correct, namely that the adjusted 
tape record weights introduced in evidence are the weights re- 
corded for the weighing transactions with respect to which were 
issued by weighmasters the scale tickets involved showing con- 
siderably greater weights. Therefore, the differences in weight 
values on the scale tickets and as shown by the weight recorders 
were the differences listed in the Findings of Fact. While the re- 
spondent argues possibilities, other than the reliability of the 
Streeter-Amet recorder itself, such as wind pressure, animal 
movements on the scale platform, which might cause differences 
in weight values, the weight of the evidence is to the effect that 
the large differences between the scale ticket weights and the auto- 
matic recorder weights could only be caused by intentional false 
weighings by the weighmasters. We find nothing in the respond- 
ent’s many grievances on this part of the case which seriously 
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weakens or destroys the effect of the evidence obtained by the use 
of the automatic weight recorders as explained and interpreted 
by Richard. 

No fatal procedural shortcomings are found to be present in 
the hearing examiner’s rulings that the respondent was not en- 
titled to have made available to him certain data pertaining to 
weighing transactions other than those involving the respondent. 
The checking of weighing at the stockyard by the use of the auto- 
matic weight recorders covered a period of five and one-half 
months, utilized nine Streeter-Amet recorders and covered thous- 
ands of transactions. The respondent attempted to have made 
available to him all or many of the results of the investigation 
which did not involve the respondent. We fail to perceive the 
relevancy of the material sought to the respondent’s defense or 
how the respondent was deprived of any legal right by not get- 
ting the material. The complainant introduced exhibits covering 
about 2,000 consecutive weighing transactions and the respondent 
had available this large representative sample of the entire inves- 
tigation to make whatever use he could of it in defense. 


II 


In addition to and supporting the documentary evidence is the 
testimony of seven former weighmasters. Some of these weigh- 
masters identified their initials on the scale tickets in issue and 
testified in general that they added false weight to the true weights 
of hogs upon request of the respondent or pursuant to an under- 
standing with him and that the respondent paid them for doing 
so. Their testimony is sufficiently specific. That they were not able 
to recollect independently precise details of transactions including 
names of the buyers, etc., is not surprising since they weigh hun- 
dreds of transactions daily and were falsely weighing a number 
of them. Their testimony supports the evidence obtained through 
the use of the automatic weight recorders and demonstrates that 
the transactions listed in Findings of Fact 10 were falsely weighed, 
that the false weighings were effected by solicitation from and 
payment by the respondent. There is no direct linkage, however, 
between the false weighings in Finding of Fact II and the re- 
spondent. While there is evidence from the weighmasters who 
testified that they weighed falsely and were paid therefor by the 
respondent, we refrain from finding or concluding that the weigh- 
masters who weighed the transactions listed in Finding of Fact 





544 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 528 


11 and who did not testify, also weighed falsely as the result of 
solicitation and payment by the respondent. 

The respondent assails the credibility of the seven former 
weighmasters who did testify. Six of them had originally denied 
any wrongdoing during the investigation preceding the institution 
of the proceeding although one admitted false weighing when first 
confronted with the results of the investigation, The six who first 
denied and later admitted false weighings testified generally that 
the attorney for their union explained the immunity provisions 
of the Packers and Stockyards Act, 1921, and advised them to 
“tell the truth”. The prior self-contradictions of these weighmas- 
ters bear only upon the credibility of the witnesses and have no 
substantive or independent testimonial value. 2 Wigmore, Evi- 
dence § 1018. Neither does the evidence show any “coercion,” 
“threat” or “duress” by the complainant forcing these weighmas- 
ters to testify as they did. True as it may be that the former 
weighmasters were not of unimpeachable integrity, the hearing 
examiner who saw and heard them testify, as he did also the 
respondent and his witnesses, concluded that the weighmasters 
were telling the truth when they testified that they weighed falsely 
for the respondent and that the respondent paid for this service. 
We find no good reason for disagreeing with the hearing exam- 
iner.* 

In connection with the testimony of the former weighmasters, 
the respondent insists that his legal rights were invaded and that 
it was lack of due process of law to have unavailable the original 
statements of the five weighmasters denying wrong-doing. The 
evidence shows that these had been destroyed when the later con- 
trary statements were obtained. The complainant concedes the 
making of the original statements of denial. We fail to under- 
stand or appreciate how absence of the statements prejudices the 
respondent. 

The respondent raises the defense that the weighmasters could 
not very well have manipulated the poise-assembly to give false 
weights because they would have been observed doing so by other 
persons in the scale-house including weight-takers in the employ 
of the packer-buyers. Both the respondent and his dealer witness, 
Edward Kennedy, admitted that there were times when each 


1 Cases such as N.L.R.B. v. Universal Camera Co., 190 F(2d) 429 (C.C.A. 2d 1951) and 
Great Western Food Distributors, Inc. v. Brannan, 201 F(2d) 476 (C.C.A. 7th 1952) hold 
that a hearing examiner should not ordinarily be overruled on a finding that rests upon 
the credibility of witnesses. 
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would be alone in the scale house with the weighmaster (pp. 996, 
1182) and there is repeated testimony by complainant’s witnesses 
that on many occasions no person was in the scale house observing 
the weighmaster’s weighing (see e.g., pp. 105, 551-552, 786-789, 
826-827, 832-838). The respondent’s explanations of “sorting” or 
“cuffing” as a practice which sometimes included the punching of 
weight on a scale ticket which included the weight of hogs on the 
“dinkey” scale and not on the main scale is offset and demolished 
by the testimony of Dunbar and Durrant that while “sorting” 
occasionally took place at the scales, the “sorting” was always 
completed before the weight of the animals being sold was printed 
on the scale ticket and no scale ticket was issued except for ani- 
mals actually weighed on the large scale. 


Ill 


The facts found establish that the respondent caused false 
weighings by weighmasters and therefore the respondent engaged 
in or used an unfair, unjustly discriminatory practice or device 
in violation of section 312(a) of the act. The respondent was 
also responsible for the making of the false scale tickets thus 
causing the making of false records in violation of section 402 of 
the act which incorporates section 10 of the act establishing the 
Federal Trade Commission. It is clear that this course of conduct 
was wilful. The failure of the respondent to make and keep records 
of his payments to the weighmasters in 1950 is a violation of 
section 401 of the act. 

The charge of filing a false annual report for 1949 in violation 
of section 402 of the act is also established. The respondent stren- 
uously objected to the introduction in evidence of a certified copy 
of his Federal income tax return. There was nothing improper 
about the use of this return in evidence in this proceeding. In re 
Waters, 11 A.D. 977, 992. But whether or not the copy of the 
income tax return is considered properly in evidence, the respond- 
ent admitted in his testimony that he had considerable amount of 
expense in connection with his business which were not included 
in his annual] report. His excuse is that he paid this expense in 
cash, that his clearing agency would not make records of these 
expenditures because he did not have paper or documentary sub- 
stantiation and that, therefore, the annual report being made 
up from the clearing agency records, the cash expenditures were 
not reflected in the annual report. Such an excuse is no adequate 
defense. The annual report calls for correct and complete infor- 
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mation. If the clearing agency does not keep all the necessary 
records, it is the respondent’s responsibility to keep his own rec- 
ords. In any event, the annual report must be complete and cor- 
rect. 

The complainant suggested and the hearing examiner proposed 
a finding and conclusion that the respondent violated section 401 
of the act for the year 1949 by failing to keep records of certain 
business expenditures in that year. The bill of particulars sup- 
plied by the complainant, however, states that the charge in the 
Order of Inquiry concerning books and records for 1949 relates 
to failure to make records of cash payments to weighmasters in 
1949 for false weighing. No proof of such payments in 1949 was 
made. Accordingly, as the bill of particulars was not amended, the 
charge as to books and records for 1949 is dismissed. Under simi- 
lar circumstances in companion proceedings, the complainant 
dropped this charge prior to the issuance of the hearing examin- 
er’s reports. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed herein that are inconsistent with this decision 
and order are overruled. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and decep- 
tive practice of causing false weighing of livestock at an posted 
stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda, or in the accounts, records and memor- 
anda of any person subject to the provisions of the Packers and 
Stockyards Act; and 

3. Making or causing to be made false entries or statements 
of fact in any report submitted pursuant to the provisions of the 
Packers and Stockyards Act or the regulations promulgated there- 
under. : 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of three years from the effective date hereof. 
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A copy hereof shall be served upon the respondent by regis- 
tered mail or in person. This order shall become effective on the 
30th day after the date of this order. 


(No. 3516) 


In re EDWARD KENNEDY. P&S Docket No. 1927. Decided May 27, 
1953. 


Suspension of Registration for Three Years 
Headnotes in 12 A.D. 489, applicable here. 


Messrs. Benjamin M. Holstein and Jerome S. Ducrest for Livestock Branch, 
Production and Marketing Administration. Mr. William T. Kirby of 
McAdams and Kirby, of Chicago, Illinois, for respondent. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued February 6, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agricul- 
ture, acting under authority delegated by the Secretary of Agri- 
culture. The respondent is an individual registered as a dealer 
under the act and, at the times specified in the Order of Inquiry 
and Notice of Hearing, was so engaged at the Union Stock Yards, 
Chicago, Illinois, a stockyard posted under the act. This is one 
of a large number of similar proceedings. 

The Order of Inquiry and Notice of Hearing charges (1) that 
on or about certain specified dates during 1950, the respondent 
caused weighmasters employed by the stockyard, by means of cash 
payments or other compensation given to them, to weigh his hogs 
at more than their true weights and to issue scale tickets bearing 
such false weights, (2) that the false scale tickets so issued be- 
came part of the records of the respondent, the stockyard com- 
pany, and the market agencies through which the hogs were sold, 
(3) that the respondent’s books and records did not disclose all 
expenses incurred by him in his business during the years 1949 
and 1950, and (4) that the respondent failed to disclose in his 
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1949 annual report items of expense incurred by him in his busi- 
ness to the extent of $9,800. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appearing 
on the scale tickets described in the Order of Inquiry and Notice 
of Hearing. He denied committing the acts alleged to have been 
in violation of the act and prayed that the proceeding be dismissed 
after an oral hearing. 

John J. Curry, Office of Hearing Examiners, United States 
Department of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby, of McAdams and Kirby, Chicago, 
Illinois. Benjamin M. Holstein and Jerome Ducrest, Office of the 
Solicitor, United States Department of Agriculture, appeared as 
counsel for the complainant. The hearing began in Chicago on 
June 14, 1951, and was concluded on June 22, 1951. Sixteen wit- 
nesses testified for the complainant and four for the respondent. 
Sixty-two exhibits were introduced in evidence on behalf of the 
complainant and fourteen exhibits were introduced on behalf of 
the respondent. 


The hearing examiner issued a report recommending that the 
respondent be found to have violated the act as charged in the 
Order of Inquiry. The respondent filed exceptions, and oral argu- 
ment upon the exceptions was held before the Judicial Officer in 
Washington, D. C., on March 12, 1953. 


False weights 


In broad outline, the complainants’ evidence consists of (1) 
testimony of seven former weighmasters at the stockyard to the 
effect that the respondent asked them to add false amounts of 
weight to the weights of hogs which the respondent was selling 
and that the respondent paid them for doing so, and (2) docu- 
mentary evidence consisting of the scale tickets in specified trans- 
actions and tape records from Streeter-Amet automatic weight 
recorders secretly installed to check weighing at the stockyard 
which showed that the weights stamped upon the scale tickets 
were a great deal more than the weights for the transactions re- 
corded by Streeter-Amet automatic weight recorders with respect 
to the transactions in issue. 

Witnesses for the complainant described the type and operation 
of the stockyard scales which are the beam-type and operated 
manually by the weighmaster, the periodic testing of the scales 
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to conform with the Department’s requirements for accuracy, etc. 
The testimony of several witnesses in another proceeding In re 
Richard Arnold, P. & S. Docket No. 1933, was made part of the 
evidence in this proceeding by stipulation: Two witnesses whose 
testimony was so adopted were Vern C. Kennedy, president, and 
Donald R. Jones, chief draftsman, of the Streeter-Amet Company. 
Kennedy testified that the Streeter-Amet automatic weight re- 
corder was widely used, particularly in heavy industries such as 
coal mining, steel production and was also used to weigh non- 
static loads such as moving railroad cars. He testified also that the 
machines before leaving the factory were required to operate 
within one-half of the maximum tolerance recommended by the 
National Conference of Weights and Measures, namely, one part 
in one thousand (pp. 134-171). Jones testified that the weight 
recorders installed were tested for accuracy upon installation and 
periodically thereafter (pp. 180-197). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Street- 
er-Amet machine might not be as accurate as the beam type scale 
in use at the stockyard (pp. 209-274). Foster V. Waltz, who was 
formerly active in the field of designing and building scales, testi- 
fied similarly (pp. 274-320). 

The parties stipulated that the tape records introduced by the 
complainant were tape records removed from Streeter-Amet 
weight recorders at Scales C-2, C-3, C-4, and C-5, the scales at 
which the scale tickets involved were issued by the weighmasters. 
The parties also made part of the evidence in this proceeding by 
stipulation the testimony of Charles L. Richard, complainant’s 
supervisor of scales and weighing, concerning the assembling, 
organization, and interpretation of the data obtained from the 
tape records of the Streeter-Amet recorders and the correlation 
with the scale tickets in issue. Richard testified that in his opinion 
the adjusted tape record weights of the automatic weight record- 
ers were the correct weights of the specified transactions in issue 
and that the large differences between the adjusted tape record 
weights and the scale ticket weights could be due only to inten- 
tional misweighing by the weighmasters. 

The respondent testified that he had never requested, received, 
or paid for overweight and that the testimony of the weighmas- 
ters to the contrary was false (pp. 1122-1125). He maintained 
that various persons were always present in the scale house and 
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could observe weighing operations (pp. 1086, 1136-1137). He 
stated that on several occasions he saw hogs milling around or 
running back and forth on the scale and pushing one another 
against the scale gates and had observed that such actions had 
caused the scale to “shake all over” (p. 1114). He described a 
stockyard practice, which he called “sorting”, in connection with 
sales of guaranteed average weights which might require replac- 
ing hogs on the scale platform with lighter or heavier hogs, or 
taking off or adding on hogs. He explained that the weighmaster 
would first announce the weight before punching the scale ticket 
and that the scale ticket would show the weight of the hogs actu- 
ally sold. He testified, too, that “sorting” was a standard pro- 
cedure in his and other dealers’ operations (pp. 1083-1089). He 
described the practice of “cuffing” wherein the buyer of livestock 
agreed to pay a certain amount if the livestock was of a certain 
stipulated weight (pp. 1069-1112). 

Mr. Joseph P. Kelly, a dealer at the stockyard, gave generally 
similar testimony with respect to the practice of sorting and the 
necessity of resorting to it in order to meet “guaranteed” weights 
(pp. 965-969, 1038, 1045). 

The parties stipulated the objection in this proceeding of testi- 
mony given in the Arnold proceeding on the question of “sorting” 
or “cuffing.” J. C. Durant, assortment stockyard superintendent, 
and John H. Dunbar, who had been engaged in the livestock com- 
mission business for over 43 years, testified that they had never 
seen a weighmaster add to the weight of hogs on the large scale 
the weight of hogs on the “dinkey”’ scale without the actual weigh- 
ing on the main scale of an entire draft of hogs. They testified 
that while hogs were occasionally sold on an average weight basis, 
the “sorting” was generally done before the hogs reached the 
scales and that while on infrequent occasions a few hogs might 
be taken off or added to a draft being weighed, no scale ticket was 
issued except one which showed the actual weight of the hogs on 
the scale, (Arnold tr. pp. 1652-1677, 1700-1725). 


False records and reports 


Melvin C. Smith, an auditor in the Chicago office of the Packers 
and Stockyards Division, testified for the complainant that he 
had examined the respondent’s books and records and had found 
no entries of payments made to weighmasters during 1949 or 
1950 (pp. 887-889 ; Complainant’s Exhibits 155, 155A, 156, 156A). 
No such payments appeared in the respondent’s 1949 annual re- 
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port (Complainant’s Exhibit 157), which was substantially in 
agreement with the respondent’s books and records for that year 
(Complainant’s Exhibit 156A). The complainant introduced the 
respondent’s 1949 Federal income tax return (Complainant’s Ex- 
hibit 158). This showed total expenses which were $9,859.35 in 
excess of the amount shown as business expenses in the 1949 
annual report (Complainant’s Exhibit 159). 

The respondent testified that the expense items listed in his 
1949 Income-Tax Return, which were not reported in his 1949 
Annual Report, were outlays of cash incurred in connection with 
his dealer operations at the stockyard for the employment of 
“extra labor’, “Christmas Donations,” “tipping” alleymen for 
yarding and “bedding” favors, “entertainment in pursuit of busi- 
ness”, “traveling expenses’, “charities and Stockyard Fund’, and 
the purchase of “equipment” (pp. 1125-1133). He explained that 
Lawler Brothers, a market agency at the stockyard which rendered 
book-keeping services for him and kept his accounts and records, 
did not record any of such expenditures in said accounts and rec- 
ords because of his inability to furnish receipts or supporting 
vouchers for the cash payments (pp. 1129). Accordingly, respond- 
ent stated, his 1949 Annual Report, which was prepared from the 
information and data contained in the records and accounts kept 
by Lawler Brothers, did not include cash outlays of “‘approxi- 
mately” $2,925.50 for “extra labor’, $3,050.00 for “entertainment 
in pursuit of business”, $817.00 for “Christmas donations”, 
$958.42 for “feed, bedding”, $624.60 for “yard equipment, tele- 
phone and stationery”, $526.00 for “charity and Stockyard Fund”, 
and $957.83 for “traveling expenses”, which could be, and were, 
reported in his 1949 Income-Tax Return. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard), operated by the Union Stock Yards and 
Transit Company of Chicago (hereinafter called the stockyard 
company), was at all times hereinafter mentioned a posted stock- 
yard subject to the provisions of the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181-229). 


2. Edward Kennedy, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary of Agri- 
culture as a dealer buying and selling hogs for his own account. 


3. Livestock bought and sold at the stockyard is weighed on 
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scales belonging to the stockyard company and located in the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of such weigh- 
masters to determine the true and correct weight of livestock 
being bought or sold and to record such true and correct weight 
in printed form on a scale ticket issued by the stockyard company. 
The weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 

4. At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the 
platform are closed in order to confine the animals to the platform. 
As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh- 
beam, and signs the ticket. When the weighing operation is com- 
pleted, he presses a button which actuates an electric bell as a 


signal to stockyard personnel stationed near the scale platform 
outside the scalehouse that the animals may be driven off the plat- 
form. In executing scale tickets, draft number 1 is assigned to 
the first draft weighed on each day and each draft thereafter is 
consecutively numbered. These draft numbers are independent 
of the serial numbers on the scale tickets. 


5. It was routine procedure for all weighmasters to balance 
their scales at intervals throughout the day in order to compen- 
sate for the increase or decrease in the “dead load” on the plat- 
form, consisting of debris, droppings, etc. This was done by man- 
ipulating a balance ball until the beam was in a balanced position 
with the platform empty. The weighmaster generally signaled 
his intention to balance the scale by pressing the electric bell but- 
ton two or more times while the draft just weighed was on the 
scale or sometimes as it was being driven off. This signal served 
as notice to all persons to keep the platform clear of animals while 
the scale was being balanced. When this balancing operation was 
completed, the weighmaster again signaled by ringing the bell 
once to indicate that he was ready to weigh the next draft. The 
first balance during the day was generally taken before the first 
draft was weighed or, on some occasions, within the first few 
drafts. 





rr os 


—-AOoOoOc0o. oO TW oOo etre Ht Ht eae oe OoOolUlColCOolUcrc trhUc cv ECU CU 


~~ wt mo © +f 42 ot @D © wt ctf eS «tlhCUDhClCUDf 


IN RE KENNEDY 5538 
Cite as 12 A.D. 547 


| 6. The scales used at the stockyard are beam type scales, in 
| which the load on the scale platform is counterbalanced by a weigh- 
beam and poise assembly. In determining the weight, the weigh- 
master moves the main poise along the weigh beam and adjusts 
| the fractional poise until the entire poise assembly is in a position 
| where the weighbeam is balanced. The beam is properly balanced 
when the needle of the over-under indicator, sometimes called 
| the Spinks indicator, is in the approximate center of the indicator 
target. When the weighbeam is thus balanced, the correct weight 
of the load on the platform is the figure indicated by the position 
of the poise assembly. The mechanism which prints the weight 
on the scale ticket is part of the poise assembly and is operated 
by inserting the ticket in a slot of the printing mechanism and 
pressing a hand lever. The impression is made by type figures 
so located on the weighbeam that they will register the weight 
value indicated by the poise assembly. In other words, the value 
registered by this printing mechanism is determined by the posi- 
tion of the poise assembly on the weighbeam and not by the load 
on the scale platform. Accordingly, after the weighmaster has 
properly balanced the weighbeam, the correct weight will appear 
on the scale ticket only if it is printed without moving any part 
| of the poise assembly. If any such movement takes place prior to 
operating the printed level, the printed figure on the scale ticket 
will be greater than or less than the correct weight depending 
upon the direction in which the poise assembly was moved. 

7. Beginning in the early part of 1950 and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, Streeter-Amet automatic 
weight recorders were attached to certain hog scales in the stock- 
yard in order to check the accuracy of weights appearing on scale 
tickets. The machines were located under the scale platforms in 
pits which were locked and were accessible only to supervisory 
officials of the stockyard company and to employees. of the Street- 
er-Amet Company. Each week-end after the close of business, 
these employees removed the roll of tape upon which the past 
week’s weighings were recorded, marked the end of the tape with 
the date and scale number, signed it, and delivered it to stockyard 
officials who were present during the operation. This record was 
subsequently turned over to the Packers and Stockyards Division, 
Livestock Branch, Production and Marketing Administration, The 
beginning portion of the tape roll which was left in the machine 
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for the next week’s record, or a new roll if one was required, was 
then market and signed in a similar fashion. 


8. The Streeter-Amet weight recorders installed operated 
upon the principle of a dial-type automatic scale and automatic- 
ally weighed and registered the weight on the platform without 
regard to the movement of the weigh beam or poise. Every con- 
tract with the electric bell button actuated the printing mechan- 
ism of the machine. Accordingly, when the weighmaster signaled 
his intention to take a balance by pressing the button two or three 
times, the result would appear as two or three impressions on 
the tape record. When the weighmaster signaled completion of the 
balancing operation by a single pressing of the bell button, the 
result was a registration on the tape record made at a time when 
the scale platform was empty and it indicated the ‘‘dead load” 
on the platform. 


9. The data from both sources, scale tickets and tape records, 
were assembled in tabular form and introduced as evidence (Com- 
plainant’s Exhibits 119-153). Each series of exhibits consists of 9 
a scale ticket covering a transaction in issue and one or more § 
photostatic sheets which list in chronological order all the weigh- 
ing transactions for a particular day or portion of a day, includ- f 
ing the transaction in issue. These sheets show, for each weighing § 
transaction, the information appearing on the scale ticket, the 
weight figure appearing on the tape record of the recording ma- 
chine, this weight figure as adjusted to allow for the “dead load” 
on the platform, and the differences between this adjusted weight 
figure and the scale ticket weight. These differences ranged from 
110 pounds to 790 pounds for the 37 transactions in connection 
with which the respondent was charged. These differences listed 
below are amounts of weight added to the correct weights. 


10. On or about the following dates in 1950, the respondent 
requested the following weighmasters employed by the stockyard 
company to add weight to certain drafts of hogs owned by theft 
respondent which were about to be weighed for purposes of sale 
to various buyers through various commission firms acting on 
behalf of the respondent. Pursuant to such requests, such weigh- 
masters weighed such drafts of hogs at more than their true and 
correct weights by fraudulently moving the poise assembly and 
issued the following scale tickets which, in each case, showed a 
weight greater than the true and correct weight: 
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11. On or about the following dates in 1950, the following 
weighmasters, weighed drafts of hogs owned by the respondent 
which had been sold to various buyers through various commis- 
sion firms acting for the respondent, at more than their true and 
correct weights and issued the following described scale tickets 
which, in each case, showed a weight greater than the true and 
correct weight: 
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12. On or shortly after the dates set out in Finding of Fact 10, 
the respondent gave cash payments to the weighmasters named 
therein, which payments were intended by the respondent and 
accepted by the weighmasters as compensation for the weight 
added to each draft by the weighmasters. 

13. In connection with the sale of hogs during the year 1950, 
the respondent charged and received $2,704.30 in payment for 
weight which he did not deliver, such weight being the weight 
added to the true weight of such hogs as described above. 

14. The original of each scale ticket described in Finding of 
Fact 10 was retained among the records of the stockyard com- 
pany in the usual course of business. A copy of each scale ticket 
was received by the selling agency or commission firm and the 
information thereon contained was, in the usual course of busi- 
ness, incorporated in respondent’s records and in the records of 
the commission firm. 


15. Respondent’s transactions as a dealer were recorded, and f 
his books and records were kept by Lawler Brothers, a market 
agency at the stockyard. The respondent’s books and records were 
examined by employees of the Packers and Stockyards Division, 
but such books and records did not reflect any of the payments 
made to weighmasters as described in Finding of Fact 12. 


16. The respondent’s books and records for the year 1949 
showed total expenses incurred in his business as a dealer at the 
stockyard as $14,578.92, whereas in truth and fact, such expenses 
were considerably more. The respondent was aware of the fact 
that his books and records for 1949 did not disclose all of his 
expenses as a dealer. 

17. The respondent knowingly filed an annual report for 1949 
with the Packers and Stockyards Division of the Livestock Branch 
which failed to disclose all expenses incurred in the respondent’s 
business as a dealer at the stockyard during that year. 


CONCLUSIONS 


I 


As can be seen from the foregoing, the evidence in support of 
the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison of 
the resulting data with the scale tickets for the transactions in- 
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volved and (2) the testimony of seven former weighmasters at 
the stockyard. 

The respondent filed no suggested findings of fact, conclusions 
and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript, however, there appear numerous ob- 
jections, exceptions, etc., and discussion of all of these would neces- 
sitate a lengthy treatise on the law of evidence. We shall, how- 
ever, attempt to consider specifically the issues which appear to be 
regarded by the respondent as the important ones. 

The respondent attacks the reliability of the Streeter-Amet re- 
corders and points to the testimony of Hem and Waltz to the effect 
that automatic weight recorders are not as accurate as beam-type 
manually-operated scales. Vern Kennedy, Donald R. Jones, and 
Richard testified as to the commercial accuracy of the automatic 
weight recorders. The testimony of Hem and Waltz was merely 
theoretical and dealt with possibilities as to what could go wrong 
with automatic weight recorders. Neither gave any testimony that 
he tested the automatic weight recorders and found them inac- 
curate or that they made comparative weighings by the scale and 
the automatic weight records. They admitted too that no scale is 
perfectly accurate. When asked what would be the cause of a re- 
cording by the Streeter-Amet machine of a weight 500 pounds 
less than the weight on a scale ticket after a number of consisten- 
cies between the scale ticket weight and the weight shown by the 
Streeter-Amet recorder, Hem replied that he “wouldn’t know” 
and that “there is some mysterious reason there” (p. 263). 

The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis 
of the data, the comparison of the data with the scale tickets is- 
sued by the weighmasters and the conclusions that the weights 
imprinted on the scale tickets were excessive and deliberately so. 
Both from the complainants’ exhibits alone and as explained by 
Richard, there can be little doubt that the “fit” of the tape rec- 
ords to the scale tickets in issue is correct, namely that the ad- 
justed tape record weights introduced in evidence are the weights 
recorded for the weighing transactions with respect to which 
were issued by weighmasters the scale tickets involved were issued 
showing considerably greater weights. Therefore, the differences 
in weight values on the scale tickets and as shown by the weight 
recorders were the differences listed in the Findings of Fact. While 
the respondent argues possibilities, other than the reliability of 
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the Streeter-Amet recorder itself, such as wind pressure, animal 
movements on the scale platform, which might cause differences 
in weight values, the weight of the evidence is to the effect that 
the large differences between the scale ticket weights and the auto- 
matic recorder weights could only be caused by intentional false 
weighing by the weighmasters. We find nothing in the respond- 
ent’s many grievances on this part of the case which seriously 
weakens or destroys the effect of the evidence obtained by the use 
of the automatic weight recorders as explained and interpreted 
by Richard. 

No fatal procedural shortcomings are found to be present in 
the hearing examiner’s rulings that the respondent was not en- 
titled to have made available to him certain data pertaining to 
weighing transactions other than those involving the respondent. 
The checking of weighing at the stockyard by the use of the auto- 
matic weight recorders covered a period of five and one-half 
months, utilized nine Streeter-Amet recorders and covered thous- 
ands of transactions. The respondent attempted to have made 
available to him all or many of the results of the investigation 
which did not involve the respondent. We fail to perceive the 


relevancy of the material sought to the respondent’s defense or 
how the respondent was deprived of any legal right by not getting 
the materials. 

The complainant introduced in evidence exhibits covering about 
2,000 consecutive weighing transactions and the respondent had 
available this large representative sample of the entire investiga- 
tion to make whatever use he could of it in defense. 


II 


In addition to and supporting the documentary evidence is the 
testimony of seven former weighmasters. These weighmasters 
identified their initials on the scale tickets in issue and testified 
in general that they added false weight to the true weights of 
hogs upon request of the respondent or pursuant to an under- 
standing with him and that the respondent paid them for doing 
so. Their testimony is sufficiently specific. That they were not able 
to recollect independently precise details of transactions includ- 
ing names of the buyers, etc., is not surprising since they weigh 
hundreds of transactions daily and were falsely weighing a num- 
ber of them. Their testimony supports the evidence obtained 
through the use of the automatic weight recorders and demon- 
strates that the transactions listed in Finding of Fact 10 were 
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falsely weighed, that the false weighings were effected by solici- 
tation from and payment by the respondent. There is no direct 
linkage, however, between the false weighings in Finding of Fact 
11 and the respondent. While there is evidence from the weigh- 
masters who testified that they weighed falsely and were paid 
therefor by the respondent, we refrain from finding or concluding 
that the weighmasters who weighed the transactions in Finding 
of Fact 11 and who did not testify, also weighed falsely as the 
result of solicitation and payment by the respondent. 

The respondent assails the credibility of the seven former weigh- 
masters who did testify. Six of them had originally denied any 
wrongdoing during the investigation preceding the institution of 
the proceeding although one admitted false weighing when first 
confronted with the results of the investigation. The six who first 
denied and later admitted false weighing testified generally that 
the attorney for their union explained the immunity provisions of 
the Packers and Stockyards Act, 1921, and advised them to “tell 
the truth.” The prior self-contradictions of these weighmasters 
bear only upon the credibility of the witnesses and have no sub- 
stantive or independent testimonial value. 2 Wigmore, Evidence 
§ 1018. Neither does the evidence show any ‘“‘coercion,” “threat” 
or “duress” by the complainant forcing these weighmasters to 
testify as they did. True as it may be that the former weighmas- 
ters were not of unimpeachable integrity, the hearing examiner 
who saw and heard them testify, as he did also the respondent 
and his witnesses, concluded that the weighmasters were telling 
the truth when they testified that they weighed falsely for the 
respondent and that the respondent paid for this service. We find 
no good reason for disagreeing with the hearing examiner.’ 

In connection with the testimony of the former weighmasters, 
the respondent insists that his legal rights were invaded and that 
it was lack of due process of law to have unavailable the original 
statements of the five weighmasters denying wrong-doing. The 
evidence shows that these had been destroyed when the later 
contrary statements were obtained. The complainant concedes the 
making of the original statements of denial. We fail to understand 
or appreciate how absence of the statements prejudices the re- 
spondent. 


1 Cases such as N.L.R.B. v. Universal Camera Co., 190 F(2d) 429 (C.C.A. 2d 1951) and 
Great Western Food Distributors, Inc. v. Brannan, 201 F(2d) 476 (C.C.A. 7th 1952) hold 
that a hearing examiner should not ordinarily be overruled on a finding that rests upon 
the credibility of witnesses. 
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The respondent raises the defense that the weighmasters could 
not very well have manipulated the poise-assembly to give false 
weights because they would have been observed doing so by other 
persons in the scale-house including weight-takers in the employ 
of the packer-buyers. Both the respondent and his dealer witness, 
Joseph F. Kelly, admitted that there were times when each would 
be alone in the scale-house with the weighmaster (pp. 996, 1182) 
and there is repeated testimony by complainant’s witnesses that 
on many occasions no person was in the scale house observing the 
weighmaster’s weighing (see e.g., pp. 105, 551-552, 786-789, 826- 
827, 832-838). The respondent’s explanations of “sorting” or 
“cuffing’”’ as a practice which sometimes included the punching of 
weight of a scale ticket which unloaded the weight of hogs on 
the “dinkey” scale and not on the main scale is offset and demol- 
ished by the testimony of Dunbar and Durrant that while “sort- 
ing’ occasionally took place at the scales, the “sorting” was al- 
ways completed before the weight of the animals being sold was 
printed on the scale ticket and no scale ticket was issued except 
for animals actually weighed on the large scale. 


III 


The facts found establish that the respondent caused false 
weighings by weighmasters and therefore the respondent en- 
gaged in or used an unfair, unjustly discriminatory practice or 
device in violation of section 312(a) of the act. The respondent 
was also responsible for the making of the false scale tickets thus 
causing the making of false records in violation of section 402 
of the act which incorporates section 10 of the act establishing 
the Federal Trade Commission. It is clear that this course of con- 
duct was wilful. The failure of the respondent to make and keep 
records of his payments to the weighmasters in 1950 is a violation 
of section 401 of the act. 

The charge of filing a false annual report in violation of section 
402 of the act is also established. The respondent strenuously ob- 
jected to the introduction in evidence of a certified copy of his 
Federal income tax return. There was nothing improper about 
the use of this return in evidence in this proceeding. In re Waters 
11 A.D. 977, 992. But whether or not the copy of the income tax 
return is considered properly in evidence, the respondent admit- 
ted in his testimony that he had considerable amounts of expense 
in connection with his business which were not included in his 
annual report. His excuse is that he paid this expense in cash, 
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that his clearing agency would not make records of these expendi- 
tures because he did not have paper or documentary substantia- 
tion and that, therefore, the annual report being made up from 
the clearing agency records, the cash expenditures were not re- 
flected in the annual report. Such an excuse is no adequate de- 
fense. The annual report calls for correct and complete informa- 
tion. If the clearing agency does not keep all the necessary records, 
it is the respondent’s responsibility to keep his own records and 
whether or not the records are kept, the annual report still must 
be complete and correct. 

The complainant suggested and the hearing examiner proposed 
a finding and conclusion that the respondent violated section 401 
of the act for the year 1949 by failing to keep records of certain 
business expenditures in that year. The bill of particulars supplied 
by the complainant, however, states that the charge in the Order 
of Inquiry concerning books and records for 1949 relates to failure 
to make records of cash payments to weighmasters in 1949 for 
false weighing. No proof of such payments in 1949 was made. 
Accordingly, as the bill of particulars was not amended, the 
charge as to books and records for 1949 is dismissed. Under simi- 
lar circumstances in companion proceedings, the complainant 


dropped this charge prior to the issuance of the hearing examin- 
ers reports. ; 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed herein that are inconsistent with this de- 
cision and order are overruled. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of causing false weighing of livestock at any 
posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memor- 
anda of any person subject to the provisions of the Packers and 
Stockyards Act; and 

8. Making or causing to be made false entries or statements 
of fact in any report submitted pursuant to the provisions of the 
Packers and Stockyards Act or the regulations promulgated there- 
under. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
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in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of three years from the effective date hereof. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. This order shall become effective on the 20th 
day after the date of this order, 


(No. 3517) 


In re H. J. O’CONNOR, JR. P&S Docket No. 1931. Decided May 27, 
1953. 


Suspension of Registration for One Year 
Headnotes in 12 A.D. 489, applicable here. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn, for 
Livestock Branch, Production and Marketing Administration. Mr. Wil- 
liam T. Kirby of McAdams and Kirby, of Chicago, Illinois, for respond- 
ent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, instituted by an Order of Inquiry and Notice of 
Hearing issued February 6, 1951, by H. E. Reed, Director, Live- 
stock Branch, Production and Marketing Administration, United 
States Department of Agriculture, acting under authority dele- 
gated by the Secretary of Agriculture. The respondent is an in- 
dividual registered as a dealer under the Act and, at the times 
specified in the Order of Inquiry, was so engaged at the Union 
Stock Yards, Chicago, Illinois, a stockyard posted under the act. 

The Order of Inquiry as amplified by a bill of particulars, 
charges (1) that on eleven specified dates in 1950 the respondent 
caused weighmasters employed by the stockyard, by means of 
cash payments or other compensation given to them, to weigh his 
hogs at more than their true weights and to issue scale tickets 
bearing such false weights, (2) that the false tickets so issued 
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became part of the records of the respondent, the stockyard com- 
pany, and in the ten transactions in which the hogs were sold 
through market agencies, of such market agencies, (3) that the 
respondent’s books and records did not disclose all expenses in- 
curred in his business during 1949 and 1950, and (4) that the 
respondent failed to disclose in his 1949 Annual Report items of 
expense incurred to the extent of $4,200.00. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appearing 
on the scale tickets described in the Order of Inquiry and Notice 
of Hearing. He denied committing the acts alleged to have been 
in violation of the statute. Respondent prayed for a bill of partic- 
ulars “as to the ‘divers other times during the year 1950’ men- 
tioned in Paragraph III, and as to the specific wrong-doing or 
omissions or failures in Paragraph IV (a) ; and what expenditures 
have not been disclosed, mentioned in Paragraph IV(b),” moved 
that, if such particulars were not furnished, the quoted language 
from Paragraph III and Paragraphs IV (a) and IV (b) be stricken. 
Complainant on April 20, 1951, filed a “Reply to Respondent’s 
Prayer for a Bill of Particulars and Motion to Strike”, giving the 
requested particulars. 


John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby of McAdams and Kirby, Chicago, 
Illinois. Benj. M. Holstein, Jerome S. Ducrest, and Gilbert A. 
Horn, Office of the Solicitor, United States Department of Agri- 
culture, appeared as counsel for the complainant. The hearing 
began in Chicago on August 13, 1951, and with intervening re- 
cesses, was concluded on February 18, 1952. The examiner issued 
a report proposing that the respondent be found to have violated 
the act as charged. The respondent filed exceptions and oral argu- 
ment was held before me on March 12, 1953. 


Evidence with respect to false weights. 


The parties stipulated that the testimony of Frank M. Flynn, 
Vern C. Kennedy, John S. Porcaro, Donald R. Jones, Charles L. 
Richard, H. O. Hem and Foster V. Waltz, appearing on pages 9 
to 867, inclusive, of the transcript in similar proceedings against 
Joseph P. Kelly and Edward Kennedy, P. & S. Dockets 1926 and 
1927, and the testimony of Charles L. Richard appearing on pages 
1747 to 1764, inclusive, of the transcript in a similar proceeding 
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against Richard W. Arnold, P. & S. Docket No. 1933, be adopted 
and incorporated by reference into the record of this proceeding. 
Certain exhibits were also received in evidence pursuant to such 
stipulation (pp. 54-57). 

Four former weighmasters testified that at various times during 
1950 the respondent asked them to overweigh his hogs, that they 
did so, and that the respondent paid them in cash for doing so 
(pp. 3-51). The complainant also introduced weighing records 
made by concealed, automatic weight recording machines attached 
to the scales in order to show, by comparison with the scale tickets, 
the amount of weight alleged to have been added in each instance 
(Complainant’s Exhibits 5-15, inclusive). 

Frank M. Flynn, General Superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under government supervision 
and so maintained as to insure accuracy (Complainant’s Exhibits 
1 and 2; Kelly-Kennedy transcript, pp. 11-57). Mr. Flynn and 
John S. Porcaro, Assistant General Superintendent of the stock- 
yard company, testified as to the circumstances surrounding the 
installation of the automatic weight recording machines which 
were attached to certain hog scales in the stockyard (Kelly-Ken- 
nedy transcript, pp. 58-72; 113-118, 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of installa- 
tion of the machines and testified that before leaving the factory 
the machines were required to operate within one-half the maxi- 
mum tolerance recommended by the National Conference of 
Weights and Measures, namely one part in one thousand (Com- 
plainant’s Exhibits 3, 4; Kelly-Kennedy transcript, pp. 130-171). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made. 
He described these operations and also explained the significance 
of some of the prints appearing on the tapes (Kelly-Kennedy 
transcript, pp. 188-197). The original tape records removed from 
weight recording machines attached to various scales at the stock- 
yard were identified and admitted in evidence by stipulation (p. 
56; Complainant’s Exhibits 16-24, inclusive). 
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Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, 
supervised and reviewed the assembling of the weighing data and 
their compilation in exhibit form. He described the method by 
which the data on the scale tickets were correlated and compared 
with the data on the tape record made by the automatic recorders. 
He also described weighing practice and procedure, analyzed the 
tape records, and explained the effect which certain techniques in 
weighing or variations therefrom would have upon the tape rec- 
ord. Richard testified that in his opinion the adjusted tape record 
weights of the automatic weight recorders were the correct 
weights of the specified transactions in issue and that the large 
differences between the adjusted tape record weights and the 
scale ticket weights could be due only to intentional misweighing 
by the weighmasters (pp. 59-69; Complainant’s Exhibits 5-15, 
inclusive; Kelly-Kennedy transcript, pp. 324-367). 

Melvin C. Smith, an auditor in the Chicago office of the Packers 
and Stockyards Division, identified an exhibit which he prepared 
showing that $488.75 accrued to the respondent as a result of the 
alleged overweight transactions (pp. 78-79; Complainant’s Ex- 
hibit 25). 

The respondent testified that he had never requested, received, 
or paid for overweight, and that the testimony of the weighmas- 
ters to the opposite effect was false (pp. 113-123). He also testi- 
fied that most of his hogs were sold for him by commission firms, 
that commission firm employees handled them and drove them to 
the scales, and suggested that weighing operations were usually 
observed by employees of the purchasing packer and representa- 
tives of the commission firms. (pp. 113-117, 120). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Street- 
er-Amet machine is not as accurate as the beam type scale in use 
at the stockyard (Kelly-Kennedy transcript, pp. 209-274). Foster 
V. Waltz, who was formerly active in the field of designing and 
building scales, testified similarly (Kelly-Kennedy transcript, pp. 
274-320). 


Evidence with respect to false records and reports. 


Melvin C. Smith testified for the complainant that he examined 
the respondent’s books and records and found no entries of pay- 
ments made to weighmasters during 1950 (pp. 80-82; Complain- 
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ant’s Exhibits 27-27A). With respect to 1949, the complainant 
introduced an audit of the respondent’s business expenses, taken 
from his books, a copy of the 1949 Annual Report which he sub- 
mitted to the Packers and Stockyards Division, and a copy of the 
1949 Income Tax Return which he filed with the Bureau of In- 
ternal Revenue (Complainant’s Exhibits 28, 28A, 28B, 29, 30). 
The Income Tax Return showed total business expenses, incurred 
in connection with his business as a “Live Stock Trader’, which 
were $4,200.00 in excess of the amount shown as business expenses 
in the 1949 Annual Report (pp. 83-84; Complainant’s Exhibit 31). 

The respondent testified that it was his habit to pay certain 
miscellaneous business expenses in cash, that such cash was de- 
prived from personal withdrawals, and that these miscellaneous 
expenses were reported on his tax return in order to reduce his 
tax liability (pp. 120-121). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard), operated by the Union Stock Yard & Tran- 
sit Company of Chicago (hereinafter called the stockyard com- 
pany), was at all times hereinafter mentioned a posted stockyard 
subject to the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181-229). 


2. H. J. O’Connor, Jr., the respondent, was at all times here- 
inafter mentioned and is now registered with the Secretary of 
Agriculture as a dealer buying and selling hogs for his own 
account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the stock- 
yard, and such scales are operated by weighmasters employed by 
the stockyard company. It is the duty of such weighmasters to de- 
termine the correct weight of livestock being bought or sold and 
to record such correct weight in printed form on a scale ticket 
issued by the stockyard company. The weight thus recorded on the 
scale ticket determines the total sum which the buyer of the live- 
stock pays to the seller. 


4, At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the plat- 
form are closed in order to confine the animals to the platform. 
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As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
' commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh 
beam and signs the ticket. When the weighing operation is com- 
pleted, he presses a button which actuates an electric bell as a 
signal to stockyard personnel stationed near the scale platform 
| outside the scalehouse that the animals may be driven off the plat- 
form. In executing scale tickets, draft number one is assigned to 
the first draft weighed on each day and each draft thereafter is 
consecutively numbered. These draft numbers are independent of 
the serial numbers on the scale tickets. 

5. It was routine procedure for all weighmasters to balance 
| their scales at intervals throughout the day in order to compen- 
| sate for the increase or decrease in the “dead load” on the plat- 
' form, consisting of debris, droppings, etc. This was done by man- 
» ipulating a balance ball until the beam was in a balanced position 

with the platform empty. The weighmaster generally signaled his 
intention to balance the scale by pressing the electric bell button 
' two or more times while the draft just weighed was on the scale 
| or sometimes as it was being driven off. This signal served as notice 
to all persons to keep the platform clear of animals while the scale 
was being balanced. When this balancing operation was completed, 
the weighmaster again signaled by ringing the bell once to indi- 
cate that he was ready to weigh the next draft. The first balance 
during the day was generally taken before the first draft was 
weighed or, on some occasions, within the first few drafts. 

6. The scales used at the stockyard are beam type scales, in 
which the load on the scale platform is counterbalanced by a weigh 
| beam and poise assembly. In determining the weight, the weigh- 
master moves the main poise along the weigh beam and adjusts 
| the fractional poise until the entire poise assembly is in a posi- 
tion where the weigh beam is balanced. The beam is properly 
balanced when the needle of the over-under indicator, sometimes 
called the Spinks indicator, is in the approximate center of the 
| indicator target. When the weigh beam is thus balanced, the cor- 
rect weight of the load on the platform is the figure indicated by 
| the position of the poise assembly. The mechanism which prints 
the weight on the scale ticket is part of the poise assembly and 
| is operated by inserting the ticket in a slot of the printing mech- 
anism and pressing a hand lever. The impression is made by type 
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figures so located on the weigh beam that they will register the 
weight value indicated by the poise assembly. In other words, the 
value registered by this printing mechanism is determined by the 
position of the poise assembly on the weigh beam and not by the 
load on the scale platform. Accordingly, after the weighmaster 
has properly balanced the weigh beam, the correct weight will 
appear on the scale ticket only if it is printed without moving 
any part of the poise assembly. If any such movement takes place 
prior to operating the printing lever, the printed figure on the 
scale ticket will be greater than or less than the correct weight 
depending upon the direction in which the poise assembly was 
moved. 


7. Beginning in the early part of 1950, and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, automatic weight recording 
machines were attached to certain hog scales in the stockyard in 
order to check the accuracy of weights appearing on scale tickets. 
The machines were located under the scale platforms, in pits which 
were locked and were accessible only to supervisory officials of the 
stockyard company or employees of the manufacturer of the ma- 
chines. Each week-end after the close of business, these employees 
removed the roll of tape upon which the past week’s weighings 
were recorded, marked the end of the tape with the date and scale 
number, signed it, and delivered it to stockyard officials who were 
present during the operation. This record was subsequently turned 
over to the Packers and Stockyards Division, Livestock Branch, 
Production and Marketing Administration. The beginning portion 
of the tape roll which was left in the machine for the next week’s 
record, or a new roll if one was required, was then marked and 
signed in a similar fashion (Kelly-Kennedy transcript, pp. 58-119, 
134-183, 188-192). 

8. The Streeter-Amet weight recorders installed operated 
upon the principle of a dial-type automatic scale and automatic- 
ally weighed and registered the weight on the platform without 
regard to the movement of the weigh beam or poise. Every con- 
tact with the electric bell button actuated the printing mechanism 
of the machine. Accordingly, when the weighmaster signaled his 
intention to take a balance by pressing the button two or three 
times, the result would appear as two or three impressions on the 
tape record. When the weighmaster signaled completion of the 
balancing operating by a single pressing of the bell button, the 
result was a registration on the tape record made at a time when 
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the scale platform was empty and it indicated the ‘“‘dead load” 
on the platform. 


9. The data from both sources — scale tickets and tape records 
— were assembled in tabular form and introduced in evidence. 
Each exhibit or series of exhibits consists of a scale ticket cover- 
ing a questioned transaction and one or more photostatic sheets 
which list in chronological order all or some of the weighing trans- 
actions for that day, including the questioned transaction (Com- 
plainant’s Exhibits 5-15, inclusive). With each tabular sheet there 
is included, in photostatic form, that portion of the tape record 
which corresponds to the transactions listed on the sheet. These 
tabular sheets show, for each weighing transaction, the informa- 
tion appearing on the scale ticket, the weight figure appearing on 
the tape record of the recording machine, this weight figure as 
adjusted to allow for the “dead load” on the platform, and the 
difference between this adjusted weight figure and the scale ticket 
weight. These differences ranged from 100 pounds to 370 pounds 
for the eleven transactions in connection with which the respond- 
ent was charged. These differences listed below are amounts of 
weight added to the correct weights. 


10. On 4 occasions in 1950 the respondent requested various 
weighmasters employed by the stockyard company to add weight 
to certain drafts of hogs owned by him which were about to be 
weighed for purposes of sale for the respondent’s account. Pur- 
suant to such requests, the said weighmasters weighed such drafts 
of hogs at more than their correct weights and issued scale tickets 
on behalf of the stockyard company which, in each case, showed 
a weight greater than the correct weight by amounts ranging 
from 120 to 800 pounds. The date of each such transaction and 
other pertinent data with respect thereto are as follows: 
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11. On 7 occasions in 1950 various weighmasters employed by 
the stockyard company weighed drafts of hogs owned by the re- 
spondent and being sold for his account at more than their correct 
weights and issued scale tickets on behalf of the stockyard com- 
pany which, in each case, showed a weight greater than the cor- 
rect weight by amounts ranging from 100 pounds to 370 pounds. 
The date of each such transaction and other pertinent data with 
respect thereto are as follows: 
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12. On or shortly after the dates specified in Finding of Fact 
10, the respondent gave cash payments to the respective weigh- 
masters therein named, which payments were intended by the re- 
spondent and accepted by the weighmasters as compensation for 
the weight added to the correct weight of each draft. 


13. In the usual course of business, the original of each scale 
ticket described in Finding of Fact 10 was retained among the 
records of the stockyard company and the information on each 
scale ticket was incorporated in the respondent’s own records. In 
the specified transactions in which respondent’s hogs were sold 
through a commission firm, a copy of the scale ticket was received 
by the selling agency or commission firm and the information 
thereon contained was, in the usual course of business, incorpor- 
ated in the records of the commission firm. The respondent had 
operated as a dealer at the stockyard for several years and prior 
to that had worked for his father, also a dealer at the stockyard, 
and these facts were known to him. 


14. The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Clark, Bowles & Company, 
a market agency at the stockyard. The respondent’s books and 
records were examined by employees of the Packers and Stock- 
yards Division, but such books and records did not reflect any of 
the payments made to weighmasters during 1950 as described in 
Finding of Fact 12. 


15. The respondent knowingly filed an Annual Report for 1949 
with the Packers and Stockyards Division of the Livestock Branch 
which showed that $8,588.52 was incurred as expenses in his busi- 
ness as a dealer at the stockyard during that year, whereas, in 
truth and fact, his business expenses were greater. 


CONCLUSIONS 
I 


As can be seen from the foregoing, the evidence in support of 
the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison 
of the resulting data with the scale tickets for the transactions 
involved and (2) the testimony of four former weighmasters at 
the stockyard. 

The respondent filed no suggested findings of fact, conclusions 





576 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 564 


and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript there appear numerous objections, ex- 
ceptions, etc., and discussion of all of these would necessitate a 
lengthy treatise on the law of evidence. We shall, however, attempt 
to consider specifically the issues which appear to be regarded by 
the respondent as the important ones. 

The respondent attacks the reliability of the Streeter-Amet re- 
corders and points to the testimony of Hem and Waltz to the effect 
that automatic weight recorders are not as accurate as beam-type 
manually-operated scales. Vern Kennedy, Donald R. Jones, and 
Richard testified as to the commercial accuracy of the automatic 
weight recorders. The testimony of Hem and Waltz was merely 
theoretical and dealt with possibilities as to what could go wrong 
with automatic weight recorders. Neither gave any testimony that 
he tested the automatic weight recorders and found them inaccur- 
rate or that he ever made any comparative weighings by the scales 
and the automatic recorders. They admitted too that no scale is 
perfectly accurate. When asked what would be the cause of a re- 
cording by the Streeter-Amet machine of a weight 500 pounds 
less than the weight on a scale ticket after a number of consisten- 
cies between the scale ticket weight and the weight shown by the 
Streeter-Amet recorder, Hem replied that he “‘wouldn’t know” and 
that “there is some mysterious reason there” (Kelly-Kennedy 
transcript, p. 263). 

The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis 
of the data, the comparison of the data with the scale tickets 
issued by the weighmasters and the conclusions that the weights 
imprinted on the scale tickets were excessive and deliberately so. 
Both from the complainant’s exhibits alone and as explained by 
Richard, there can be little doubt that the “fit” of the tape records 
to the scale tickets in issue is correct, namely that the adjusted 
tape record weights introduced in evidence are the weights re- 
corded for the weighing transactions with respect to which were 
issued by the weighmasters the scale tickets involved showing 
considerably greater weights. Therefore, the differences in weight 
values on the scale tickets and as shown by the weight recorders 
were the differences listed in the Findings of Fagt. While the re- 
spondent argues possibilities, other than the reliability of the 
Streeter-Amet recorder itself, such as wind pressure, animal 
movements on the scale platform, which might cause differences 
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in weight values, the weight of the evidence is to the effect that 
the large differences between the scale ticket weights and the 
automatic recorder weights could only be caused by intentional 
false weighing by the weighmasters. We find nothing in the re- 
spondent’s many grievances on this part of the case which seriously 
weakens or destroys the effect of the evidence obtained by the 
use of the automatic weight recorders as expJained and interpreted 
by Richard. 

No fatal procedural shortcomings are found to be present in the 
hearing examiner’s rulings that the respondent was not entitled 
to have made available to him certain data pertaining to weighing 
transactions other than those involving the respondent, The check- 
ing of weighing at the stockyard by the use of the automatic 
weight recorders covered a period of five and one-half months, 
utilized nine Streeter-Amet recorders and covered thousands of 
transactions. The respondent attempted to have made available 
to him all or many of the results of the investigation which did 
not involve the respondent. We fail to perceive how the respond- 
ent was deprived of any legal right by not getting the compre- 
hensive materials sought. Respondent’s counsel in this proceeding 
was also counsel in another similar proceeding, In re Kelly, P&S 


Docket 1926, where the complainant introduced exhibits cover- 
ing about 2,000 consecutive weighing transactions and he had 
available this large representative sample of the entire investiga- 
tion to make whatever use he could of it in defense. 


II 


In addition to and supporting the documentary evidence is the 
testimony of four former weighmasters. These weighmasters iden- 
tified their initials on the scale tickets in issue and testified in 
general that they added false weight to the true weights of hogs 
upon request of the respondent or pursuant to an understanding 
with him and that the respondent paid them for doing so. Their 
testimony is sufficiently specific. That they were not able to recol- 
lect independently precise details of transactions including names 
of the buyers, etc., is not surprising since they weigh hundreds 
of transactions daily and were falsely weighing a number of them. 
Their testimony supports the evidence obtained through the use 
of the automatic weight recorders and demonstrates that the 
transactions listed in Finding of Fact 10 were falsely weighed, 
that the false weighings were effected by solicitation from and 
payment by the respondent. There is no direct linkage, however, 
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between the false weighings in Finding of Fact 11 and the re- 
spondent. While there is evidence from the weighmasters who 
testified that they weighed falsely and were paid therefor by the 
respondent, we refrain from finding or concluding that the weigh- 
masters who weighed the transactions listed in Finding of Fact 
11 and who did not testify, also weighed falsely as the result of 
solicitation and payment by the respondent. 

The respondent assails the credibility of some of the former 
weighmasters who did testify because they had originally denied 
any wrongdoing during the investigation preceding the institu- 
tion of the proceeding. The weighmasters who first denied and 
later admitted false weighing testified generally that the attorney 
for their union explained the immunity provisions of the Packers 
and Stockyards Act, 1921, and advised them to “tell the truth.” 
The prior self-contradictions of these weighmasters bear only 
upon the credibility of the witnesses and has no substantive or 
independent testimonial value. 2 Wigmore, Evidence § 1018. 
Neither does the evidence show any “coercion,” “threat” or 
“duress” by the complainant forcing these weighmasters to tes- 
tify as they did. True as it may be that the former weighmasters 
were not of unimpeachable integrity, the hearing examiner who 
saw and heard them testify, as he did also the respondent and 
his witnesses, concluded that the weighmasters were telling the 
truth when they testified that they weighed falsely for the re- 
spondent and that the respondent paid for this service. We find no 
good reason for disagreeing with the hearing examiner.' 

In connection with the testimony of the former weighmasters, 
the respondent insists that his legal rights were invaded and that 
it was lack of due process of law to have unavailable the original 
statements of the weighmasters who had originally denied wrong- 
doing. The evidence shows that these had been destroyed when 
the later contrary statements were obtained. The complainant con- 
cedes the making of the original statements of denial. We fail to 
understand or appreciate how absence of the statements preju- 
dices the respondent. 

In support of his denial] that he had participated in the falsifi- 
cation of weights, the respondent referred to the fact that weigh- 
ing operations were often observed by employees of the packing 


“SCases such as N.L.B.B. v. Universal Camera Co., 190 F(2d) 429 (C.C.A. 1951) and 
Great Western Food Distributors, Inc. v. Brannan, 201 F(2d) 476 (C.C.A. 7th 1958) hold 
thet a hearing examiner should not ordinarily be overruled on 4 finding that rests upon 


the credibility of witnesses. 
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companies which purchased the hogs. He stated that most of his 
hogs were sold through commission firms and that representatives 
of such commission firms handled the hogs and drove them to the 
scale and were under instructions to observe the weighing of the 
hogs (pp. 113-117). This defense cannot prevail. At most, this 
testimony proves that persons other than the weighmasters may - 
have had knowledge of some overweight transactions. It does not 
prove that the transactions did not take place. Four weighmasters 
testified that they did take place. It is conceded that the respond- 
ent did not weigh the hogs in the questioned transactions, but 
bribery of the weighmasters did not require that the respondent . 
participate in weighing operations or even be present in the scale 
house when his hogs were weighed. The record indicates clearly 
that the necessary arrangements were made beforehand and that 
payment was made subsequently. The weighmasters who testified 
uniformly stated that prior to the time when his hogs were 
weighed the respondent entered the scale house, informed them 
that his hogs were coming up, and requested them to add weight 
to the draft (pp. 4, 16, 34, 48). 


III 


The facts found establish that the respondent caused false weigh- 
ings by weighmasters and therefore the respondent engaged in or 
used an unfair, unjustly discriminatory practice or device in vio- 
lation of section 312(a) of the act. The respondent was also re- 
sponsible for the making of the false scale tickets thus causing 
the making of false records in violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. It is clear that this course of conduct was 
wilful. The failure of the respondent to make and keep records 
of his payments to the weighmasters is a violation of section 401 
of the act. Because the complainant’s bill of particulars specified 
that the charge of failing to keep proper records for 1949 con- 
cerned failure to make records of payments to weighmasters in 
1949 and no such payments were proved, the charge was dropped. 

The charge of filing a false annual report in violation of section 
402 of the act is also established. The respondent strenuously ob- 
jected to the introduction in evidence of a certified copy of his 
Federal income tax return. There was nothing improper about 
the use of this return in evidence in this proceeding. Jn re Waters, 
11 A.D. 977, 992 (1952). But whether or not the copy of the 
income tax return is considered properly in evidence, the respond- 
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ent admitted in his testimony that he had considerable amounts 
of expense in connection with his business which were not in- 
cluded in his annual report. His excuse is that he paid this expense 
in cash, that his clearing agency would not make records of these 
expenditures because he did not have paper or documentary sub- 
stantiation and that, therefore, the annual report being made up 
from the clearing agency records, the cash expenditures were not 
reflected in the annual report. Such an excuse is no adequate de- 
fense, The annual report calls for correct and complete informa- 
tion. If the clearing agency does not keep all the necessary records, 
it is the respondent’s responsibility to keep his own records and 
whether or not the records are kept, the annual report still must 
be complete and correct. The respondent knew what was required 
of him. In a former proceeding against his father with whom the 
respondent was associated in business at the time, an order was 
entered against his father requiring him to file complete and cor- 
rect annual reports. In re Harry J. O’Connor, 7 A.D. 704 (1948). 
In that proceeding also the defense was made that the annual 
reports involved did not include cash expenditures because the 
clearing agency had kept no itemized records of cash expendi- 
tures. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed herein that are inconsistent with this deci- 
sion and order are overruled. 


ORDER 


Respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of causing false weighing at any posted stock- 
yard; 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda, or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act; and ‘ 

(3) Making or causing to be made false entries or statements 
of fact in any report submitted pursuant to the provisions of the 
Packers and Stockyards Act or the regulations promulgated there- 
under. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
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by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of one year from the effective date hereof. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. This order shall become effective on the 20th 
day after date. 


(No. 3518) 


In re JAMES L. WALKER. P&S Docket No. 1934. Decided May 27, 
1953. 


Suspension of Registration for Two Years 
Headnotes in 12 A.D, 489, applicable here. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. Wil- 
liam T. Kirby of McAdams and Kirby, of Chicago, Illinois, for respond- 
ent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, instituted by an order of inquiry and notice of 
hearing issued February 6, 1951, by H. E. Reed, Director, Live- 
stock Branch, Production and Marketing Administration, United 
States Department of Agriculture, acting under authority dele- 
gated by the Secretary of Agriculture. The respondent is an in- 
dividual registered as a dealer under the act, and, at the times 
specified in the order of inquiry, was so engaged at the Union 
Stock Yards, Chicago, Illinois, a stockyard posted under the act. 

The order of inquiry charges (1) that on twenty-seven specified 
dates in 1950 the respondent caused weighmasters employed by 
the stockyard, by means of cash payments or other compensation 
given to them, to weigh his hogs at more than their true weights 
and to issue scale tickets bearing such false weights, (2) that 
the false scale tickets so issued became part of the records of the 
respondent, the stockyard company, and the market agencies 
through which the hogs were sold, (3) that the respondent’s books 
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and records did not disclose all expenses incurred in his business 
during 1949 and 1950, and (4) that the respondent failed to dis- 
close in his 1949 annual report items of expense incurred to the 
extent of $1,357.00. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appearing 
on the scale tickets described in the order of inquiry. He denied 
committing the acts alleged to have been in violation of the statute. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby, of McAdams and Kirby, Chicago, 
Illinois. Benj. M. Holstein, Jerome S. Ducrest, and Gilbert A. 
Horn, Office of the Solicitor, United States Department of Agri- 
culture, appeared as counsel for the complainant. The hearing be- 
gan in Chicago on August 9, 1951, and with intervening recesses, 
was concluded on February 19, 1952. The examiner issued a report 
proposing that the respondent be found to have violated the act 
as charged. The respondent filed exceptions and oral argument 
was held before me on March 12, 1953. 


Evidence with respect to false weights. 


The parties stipulated that the testimony of Frank M. Flynn, 
Vern C. Kennedy, John S. Porcaro, Donald R. Jones, Charles L. 
Richard, H. O. Hem and Foster V. Waltz, appearing on pages 9 
to 367, inclusive of the transcript in a similar proceeding against 
Joseph P. Kelly and Edward Kennedy, P. & S. Dockets 1926 and 
1927, and the testimony of Charles L. Richard appearing on pages 
1747 to 1764, inclusive, of the transcript in a similar proceeding 
against Richard W. Arnold, P. & S. Docket No. 1933, be adopted 
and incorporated by reference into the record of this proceeding. 
Certain exhibits were also received in evidence pursuant to such 
stipulation (pp. 121-124). 

Several former weighmasters testified that at various times dur- 
ing 1950 the respondent asked them to overweigh his hogs, that 
they did so, and that the respondent paid them in cash for doing 
so (pp. 3-119). The complainant also introduced weighing records 
made by concealed, automatic weight recording machines attached 
to the scales in order to show, by comparison with the scale tickets, 
the amount of weight alleged to have been added in each instance 
(Complainant’s Exhibits 5-31, inclusive). 

Frank M. Flynn, General Superintendent of the stockyard com- 
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pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure, 
including the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under government supervision 
and so maintained as to insure accuracy (Complainant’s Exhibits 
1 and 2; Kelly-Kennedy transcript, pp. 11-57). Mr. Flynn and 
John S. Porcaro, Assistant General Superintendent of the stock- 
yard company, testified as to circumstances surrounding the in- 
stallation of the automatic weight recording machines which were 
attached to certain hog scales in the stockyard (Kelly-Kennedy 
transcript, pp. 58-72; 113-118, 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of installa- 
tion of the machines and testified that before leaving the factory 
the machines were required to operate within one-half the maxi- 
mum tolerance recommended by the National Conference of 
Weights and Measures, namely one part in one thousand (Com- 
plainant’s Exhibits 3, 4; Kelly-Kennedy transcript, pp. 130-171). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made. 
He described these operations and also explained the significance 
of some of the prints appearing on the tapes (Kelly-Kennedy 
transcript, pp. 188-197). The original tape records removed from 
the weight recording machine attached to Scale C-5 were identified 
and admitted in evidence by stipulation (p. 123; Complainant’s 
Exhibits 32-43, inclusive). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, 
supervised and reviewed the assembling of the weighing data and 
its compilation in exhibit form. He described the method by which 
the data on the scale tickets was co-related and compared with the 
data on the tape record made by the automatic recorders. He also 
described weighing practice and procedure, analyzed the tape rec- 
cords, and explained the effect which certain techniques in weigh- 
ing or variations therefrom would have upon the tape record. 
Richard testified that in his opinion the adjusted tape record 
weights of the automatic weight recorders were the correct weights 
of the specified transactions in issue and that the large differences 
between the adjusted tape record weights and the scale ticket 
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weights could be due only to intentional misweighing by the weigh- 
masters (pp. 124-130; Complainant’s Exhibits 5-31, inclusive; 
Kelly-Kennedy transcript, pp. 324-367). 

Melvin C. Smith, an auditor in the Chicago office of the Packers 
and Stockyards Division, identified an exhibit which he prepared 
showing that $1,150.61 accrued to the respondent as a result of 
the alleged overweight transactions (pp. 138-139; Complainant’s 
Exhibit 44). 

The respondent testified that he had never requested, received, 
or paid for overweight, and that the testimony of the weighmas- 
ters to the opposite effect was false (pp. 162-167; 175). He also 
testified that he did not weigh his hogs or accompany them to the 
scales. He pointed out that his livestock was sold for him by com- 
mission firms, that commission firm employees handled them and 
drove them to the scales, and he suggested that weighing opera- 
tions were usually observed by employees of the purchasing packer 
(pp. 158-162). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Street- 
er-Amet machine is not as accurate as the beam type scale in use 
at the stockyard (Kelly-Kennedy transcript; pp. 209-274). Foster 
V. Waltz, who was formerly active in the field of designing and 
building scales, testified similarly (Kelly-Kennedy transcript, pp. 
274-320). 


Evidence with respect to false records and reports. 


Melvin C. Smith testified for the complainant that he examined 
the respondent’s books and records and found no entries of pay- 
ments made to weighmasters during 1950 (pp. 139-140; Complain- 
ant’s Exhibits 45, 45A). With respect to 1949, the complainant 
introduced an audit of the respondent’s business expenses, taken 
from his books, a copy of the annual report which he submitted 
to the Packers and Stockyards Division, and a copy of the income 
tax return which he filed with the Bureau of Internal Revenue 
(Complainant’s Exhibits 46-48, inclusive). The income tax return 
showed total business expenses, incurred in connection with his 
business as a “live stock trader”, which were $1,357 in excess of 
the amount shown as business expenses in the 1949 annual report 
(p. 144; Complainant’s Exhibit 49). 

The respondent testified that it was his habit to pay certain 
miscellaneous business expenses in cash, that such cash was de- 
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rived from personal withdrawals which were shown as such on 
his books and his annual report, and that these miscellaneous ex- 
penses were itemized on his tax return in order to reduce his tax 
liability but were not shown on his annual report because it was 
his understanding that nothing could be shown on the annual re- 
port which did not appear on the books (pp. 152-158). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard), operated by the Union Stock Yard & Tran- 
sit Company of Chicago (hereinafter called the stockyard com- 
pany), was at all times hereinafter mentioned a posted stockyard 
subject to the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181-229). 


2. James L, Walker, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary of Agri- 
culture as a dealer buying and selling hogs for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of such weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such correct weight in printed form on a 
scale ticket issued by the stockyard company. The weight thus 
recorded on the scale ticket determines the total sum which the 
buyer of the livestock pays to the seller. 


4. At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the plat- 
form are closed in order to confine the animals to the platform. 
As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh 
beam and signs the ticket. When the weighing operation is com- 
pleted, he presses a button which actuates an electric bell as a 
signal to stockyard personnel stationed near the scale platform 
outside the scalehouse that the animals may be driven off the 
platform. In executing scale tickets, draft number one is assigned 
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to the first draft weighed on each day and each draft thereafter 
is consecutively numbered. These draft numbers are independent 
of the serial numbers on the scale tickets. 


5. It was routine procedure for all weighmasters to balance 
their scales at intervals throughout the day in order to compen- 
sate for the increase or decrease in the “dead load’ on the plat- 
form, consisting of debris, droppings, etc. This was done by man- 
ipulating a balance ball until the beam was in a balanced position 
with the platform empty. The weighmaster generally signaled his 
intention to balance the scale by pressing the electric bell button 
two or more times while the draft just weighed was on the scale 
or sometimes as it was being driven off. This signal served as 
notice to all persons to keep the platform clear of animals while 
the scale was being balanced, When this balancing operation was 
completed, the weighmaster again signaled by ringing the bell 
once to indicate that he was ready to weigh the next draft. The 
first balance during the day was generally taken before the first 
draft was weighed or, on some occasions, within the first few 
drafts. 

6. The scales used at the stockyard are beam type scales, in 
which the load on the scale platform is counterbalanced by a weigh 
beam and poise assembly. In determining the weight, the weigh- 
master moves the main poise along the weigh beam and adjusts 
the fractional poise until the entire poise assembly is in a posi- 
tion where the weigh beam is balanced. The beam is properly 
balanced when the needle of the over-under indicator, sometimes 
called the Spinks indicator, is in the approximate center of the 
indicator target. When the weigh beam is thus balanced, the cor- 
rect weight of the load on the platform is the figure indicated 
by the position of the poise assembly. The mechanism which prints 
the weight on the scale ticket is part of the poise assembly and 
is operated by inserting the ticket in a slot of the printing mech- 
anism and pressing a hand lever. The impression is made by type 
figures so located on the weigh beam that they will register the 
weight value indicated by the poise assembly. In other words, the 
value registered by this printing mechanism is determined by the 
position of the poise assembly on the weigh beam and not by the 
load on the scale platform. Accordingly, after the weighmaster 
has properly balanced the weigh beam, the correct weight will 
appear on the scale ticket only if it is printed without moving 
any part of the poise assembly. If any such movement takes place 
prior to operating the printing lever, the printed figure on the 
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scale ticket will be greater than or less than the correct weight 
depending upon the direction in which the poise assembly was 
moved. 

7. Beginning in the early part of 1950, and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, automatic weight recording 
machines were attached to certain hog scales in the stockyard in 
order to check the accuracy of weights appearing on scale tickets. 
The machines were located under the scale platforms, in pits which 
were locked and were accessible only to supervisory officials of 
the stockyard company or employees of the manufacturer of the 
machines. Each week-end after the close of business, these em- 
ployees removed the roll of tape upon which the past week’s 
weighings were recorded, marked the end of the tape with the 
date and scale number, signed it, and delivered it to stockyard 
officials who were present during the operation. This record was 
subsequently turned over to the Packers and Stockyards Division. 
The beginning portion of the tape roll which was left in the ma- 
chine for the next week’s record, or a new roll if one was required, 
was then marked and signed in a similar fashion (Kelly-Kennedy 
transcript, pp. 58-119, 134-183, 188-192). 


8. The Streeter-Amet weight recorders installed operated upon 
the principle of a dial-type automatic scale and automatically 
weighed and registered the weight on the platform without regard 
to the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the balanc- 
ing operating by a single pressing of the bell button, the result 
was a registration on the tape record made at a time when the 
scale platform was empty and it indicated the ‘dead load” on the 
platform. 


9. The data from both sources — scale tickets and tape rec- 
ords — was assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale ticket 
covering a questioned transaction in issue and one or more photo- 
static sheets which list in chronological order all or some of the 
weighing transactions for that day, including the questioned trans- 
action (Complainant’s Exhibits 5-31, inclusive). These tabular 
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sheets show, for each weighing transaction, the information ap- 
pearing on the scale tickets, the weight figure appearing on the 
tape record of the recording machine, this weight figure as ad- 
justed to allow for the “dead load” on the platform, and the dif- 
ference between this adjusted weight figure and the scale ticket 
weight. These differences ranged from 110 pounds to 450 pounds | 
for the twenty-seven transactions in connection with which the | 
respondent was charged. These differences are amounts of weight | 
added to the correct weights. 


10. On 21 occasions in 1950 the respondent requested various 
weighmasters employed by the stockyard company to add weight 
to certain drafts of hogs owned by him which were about to be [ 
weighed for purposes of sale for the respondent’s account. Pur- | 
suant to such requests, the said weighmasters weighed such drafts 
of hogs at more than their correct weights by fraudulently moving | 
the poise assembly and issued scale tickets on behalf of the stock- 
yard company which, in each case, showed a weight greater than 
the correct weight by amounts ranging from 110 to 450 pounds. 
The date of each such transaction and other pertinent data with | 
respect thereto are as follows: 
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11. On 6 occasions in 1950 various weighmasters employed 
by the stockyard company, weighed drafts of hogs owned by the 
respondent and being sold for his account at more than their cor- 
rect weights and issued scale tickets on behalf of the stockyard 
company which, in each case, showed a weight greater than the 
correct weight by amounts ranging from 120 pounds to 330 
pounds. The date of each such transaction and other pertinent 
data with respect thereto are as follows: 
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12. On or shortly after the specified dates in Finding of Fact 
10 the respondent gave cash payments to the respective weighmas- 
ters above named, which payments were intended by the respond- 
ent and accepted by the weighmasters as compensation for the 
weight added to each draft as described. 


13. In the usual course of business, the original of each scale 
ticket described in Finding of Fact 10 was retained among the 
records of the stockyard company, and the information on each 
such scale ticket was incorporated in the the respondent’s own 
records. A copy of each scale ticket was received by the selling 
agency or commission firm and the information thereon contained 
was, in the usual course of business, incorporated in the records 
of the commission firm, The respondent had operated as a dealer 
at the stockyard for approximately thirty-three years and these 
facts were known to him. 

14, The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Frank Keys, Incorpor- 
ated, a market agency at the stockyard. The respondent’s books 
and records were examined by employees of the Packers and 
Stockyards Division but such books and records did not reflect 
any of the payments made to weighmasters during 1950 as de- 
scribed in Finding of Fact 12. 

15. The respondent knowingly filed an annual report for 1949 
with the Packers and Stockyards Division of the Livestock Branch 
which showed that $14,356.09 was incurred as expenses in his busi- 
ness as a dealer at the stockyard during that year, in truth and 
fact a greater amount was so incurred. 


CONCLUSIONS 


I 


As can be seen from the foregoing, the evidence in support of 
the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison 
of the resulting data with the scale tickets for the transactions 
involved and (2) the testimony of seven former weighmasters at 
the stockyard. 

The respondent filed no suggested findings of fact, conclusions 
and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript, however, there appear numerous ob- 
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jections, exceptions, etc., and discussion of all of these would neces- 
sitate a lengthy treatise on the law of evidence. We shall, however, 
attempt to consider specifically the issues which appear to be re- 
garded by the respondent as the important ones. 

The respondent attacks the reliability of the Streeter-Amet re- 
corders and points to the testimony of Hem and Waltz to the 
effect that automatic weight recorders are not as accurate as 
beam-type manually-operated scales. Vern Kennedy, Donald R. 
Jones, and Richard testified as to the commercial accuracy of the 
automatic weight recorders. The testimony of Hem and Waltz was 
merely theoretical and dealt with possibilities as to what could 
go wrong with automatic weight recorders. Neither gave any tes- 
timony that he tested the automatic weight recorders and found 
them inaccurate or that he even made any comparative weighings 
by the scales and the automatic recorders. They admitted, too, 
that no scale is perfectly accurate. When asked what would be the 
cause of a recording by the Streeter-Amet machine of a weight 500 
pounds less than the weight on a scale ticket after a number of 
consistencies between the scale ticket weight and the weight 
shown by the Streeter-Amet recorder, Hem replied that he 
““wouldn’t know” and that “there is some mysterious reason there” 
(Kelly-Kennedy tr. p. 263). 

The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis 
of the data, the comparison of the data with the scale tickets is- 
sued by the weighmasters and the conclusions that the weights 
imprinted on the scale tickets were excessive and deliberately so. 
Both from the complainant‘s exhibits alone and as explained by 
Richard, there can be little doubt that the “fit’ of the tape records 
to the scale tickets in issue is correct, namely that the adjusted 
tape record weights introduced in evidence are the weights re- 
corded for the weighing transactions with respect to which were 
issued by weighmasters the scale tickets involved showing con- 
siderably greater weights. Therefore, the differences in weight 
values on the scale tickets and as shown by the weight recorders 
were the differences listed in the Findings of Fact. While the re- 
spondent argues possibilities, other than the reliability of the 
Streeter-Amet recorder itself, such as wind pressure, animal move- 
ments on the scale platform, which might cause differences in 
weight values, the weight of the evidence is to the effect that the 
large differences between the scale ticket weights and the auto- 
matic recorder weights could only be caused by intentional false 
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weighing by the weighmasters. We find nothing in the respond- 
ent’s many grievances on this part of the case which seriously 
weakens or destroys the effect of the evidence obtained by the 
use of the automatic weight recorders as explained and inter- 
preted by Richard. 

No fatal procedural shortcomings are found to be present in 
the hearing examiner’s rulings that the respondent was not en- 
titled to have made available to him certain data pertaining to 
weighing transactions other than those involving the respondent. 
The checking of weighing at the stockyard by the use of the auto- 
matic weight recorders covered a period of five and one-half 
months, utilized nine Streeter-Amet recorders and covered thous- 
ands of transactions. The respondent attempted to have made 
available to him all or many of the results of the investigation 
which did not involve the respondent. We fail to perceive how the 
respondent was deprived of any legal right by not getting the 
comprehensive materials sought. Respondent’s counsel in this pro- 
ceeding was also counsel in another similar concurrent proceed- 
ing. In re Kelly, P&S Docket No. 1926, where the complainant 
introduced exhibits covering about 2,000 consecutive weighing 
transactions and he had available this large representative sample 


of the entire investigation to make whatever use he could of it in 
defense. 


II 


In addition to and supporting the documentary evidence is the 
testimony of seven former weighmasters. These weighmasters 
identified their initials on the scale tickets in issue and testified 
in general that they added false weight to the true weights of 
hogs upon request of the respondent or pursuant to an understand- 
ing with him and that the respondent paid them for doing so. Their 
testimony is sufficiently specific. That they were not able to recol- 
lect independently precise details of transactions including names 
of the buyers, etc., is not surprising since they weigh hundreds 
of transactions daily and were falsely weighing a number of them. 
Their testimony supports the evidence obtained through the use 
of the automatic weight recorders and demonstrates that the 
transactions listed in Finding of Fact 10 were falsely weighed, 
that the false weighings were effected by solicitation from and 
payment by the respondent. There is no direct linkage, however, 
between the false weighings in Findings of Fact 11 and the re- 
spondent. While there is evidence from the weighmasters who tes- 
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tified that they weighed falsely and were paid therefor by the 
respondent, we refrain from finding or concluding that the weigh- 
masters who weighed the transactions listed in Finding of Fact 
11 and who did not testify, also weighed falsely as the result of 
solicitation and payment by the respondent. 

The respondent assails the credibility of the seven former 
weighmasters who did testify. Five of them had originally denied 
any wrongdoing during the investigation preceding the institution 
of the proceeding although two admitted false weighing when first 
confronted with the results of the investigation. The five who first 
denied and later admitted false weighing testified generally that 
the attorney for their union explained the immunity provisions 
of the Packers and Stockyards Act, 1921, and advised them to 
“tell the truth.” The prior self-contradictions of these weighmas- 
ters bear only upon the credibility of the witnesses and have no 
substantive or independent testimonial value. 2 Wigmore, Evi- 
dence § 1018. Neither does the evidence show any “coercion,” 
“threat” or “duress” by the complainant forcing these weighmas- 
ters to testify as they did. True as it may be that the former 
weighmasters were not of unimpeachable integrity, the hearing 
examiner who saw and heard them testify, as he did also the re- 
spondent and his witnesses, concluded that the weighmasters were 
telling the truth when they testified that they weighed falsely for 
the respondent and that the respondent paid for this service. We 
find no good reason for disagreeing with the hearing examiner.’ 

In connection with the testimony of the former weighmasters, 
the respondent insists that his legal rights were invaded and that 
it was lack of due process of law to have unavailable the original 
statements of the five weighmasters denying wrongdoing. The 
evidence shows that these had been destroyed when the later con- 
trary statements were obtained. The complainant concedes the 
making of the original statements of denial. We fail to understand 
or appreciate how absence of the statements prejudices the re- 
spondent. 

In support of his denial that he had participated in the falsifi- 
cation of weights, the respondent referred to the fact that weigh- 
ing operations were often observed by employees of the packing 
companies which purchased the hogs. He testified that his hogs 


*Cases such as N.L.R.B. v. Universal Camera Co., 190 F(2d) 429 (C.C.A. 1951) and 
Great Western Food Distributors, Inc. v. Brannan, 201 F(2d) 476 (C.C.A. 7th 1958) hold 
that a hearing examiner should not ordinarily be overruled on a finding that rests upon 
the credibility of witnesses. 
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were sold through commission firms whose representatives hand- 
led the animals and drove them to the scales, and he pointed out 
that he did not weigh the hogs nor accompany them to the scales 
on such occasions (pp. 159-162). 

These defenses cannot prevail. The respondent’s own testimony 
on direct examination makes clear the fact that it was not a regu- 
lar practice for employees of the packing companies to observe 
the weighing, but that such observation took place irregularly (pp. 
161-162). At most, therefore, this testimony proves that persons 
other than the weighmaster may have had knowledge of some 
overweight transactions. It does not prove that overweight trans- 
actions did not take place. Seven weighmasters testified that they 
did take place and their testimony is corroborated by the weighing 
records. After having indicated by his testimony on direct examin- 
ation that he did not accompany his hogs to the scale or go into 
the scale house when they were being weighed (pp. 160, 162), the 
respondent on cross examination admitted that he was sometimes 
present in the scale house on such occasions (p. 174). It is of 
record that the respondent did not weigh the hogs in the ques- 
tioned transactions, but bribery of the weighmasters did not re- 
quire that the respondent participate in weighing operations or 
even be present in the scale house when his hogs were weighed. 
The record indicates clearly that the necessary arrangements 
were made beforehand and that payment was made subsequently. 
The weighmasters who testified uniformly stated that prior to the 
time when his hogs were weighed the respondent entered the scale 
house, informed them that his hogs were coming up, and requested 
them to add weight to the draft (pp. 6, 7, 23, 32, 50, 70, 86, 102, 
106). 

In addition to the testimony of weighmasters who had done the 
weighing for the transactions specified in the Order of Inquiry, 
other weighmasters testified that they had weighed falsely for the 
respondent upon request and had been paid cash by the respondent 
for so doing. The complainant did not ask for findings of viola- 
tions with respect to these instances of false weighing and the 
hearing examiner did not propose any. Since the findings as to 
the specified incidents are ample to conclude violation of section 
312(a) of the act which makes it unlawful “. . . to engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or 
device ...,” we do not believe it necessary to make findings on the 
unspecified transactions although the evidence would warrant such 
findings. 
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Ill 


The facts found establish that the respondent caused false 
weighings by weighmasters and therefore the respondent engaged 
in or used an unfair, unjustly discriminatory practice or device in 
violation of section 312(a) of the act. The respondent was also 
responsible for the making of the false scale tickets thus causing 
the making of false records in violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. It is clear that this course of conduct was wil- 
ful. The failure of the respondent to make and keep records of his 
payments to the weighmasters in 1950 is a violation of section 401 
of the act. Because of complainant’s bill of particulars specified 
that the charge of failing to keep payment records for 1949 con- 
cerned failure to make records of payments to weighmasters in 
1949 and no such payments were proved, the charge was dropped. 

The charge of filing a false annual report for 1949 in violation 
of section 402 of the act is also established. The respondent stren- 
uously objected to the introduction in evidence of a certified copy 
of his Federal income tax return. There was nothing improper 
about the use of this return in evidence in this proceeding. In re 
Waters, 11 A.D. 977, 992 (1952). But whether or not the copy 
of the income tax return is considered properly in evidence, the 
respondent admitted in his testimony that he had considerable 
amounts of expense in connection with his business which were 
not included in his annual report. His excuse is that he paid this 
expense in cash, that his clearing agency would not make records 
of these expenditures because he did not have paper or documen- 
tary substantiation and that, therefore, the annual report being 
made up from the clearing agency records, the cash expenditures 
were not reflected in the annual report. Such an excuse is no ade- 
quate defense. The annual report calls for correct and complete 
information. If the clearing agency does not keep all the necessary 
records, it is the respondent’s responsibility to keep his own rec- 
ords and whether or not the records are kept, the annual report 
still must be complete and correct. Of course all objections, excep- 
tions, etc., of the respondent not specifically discussed herein that 
are inconsistent with this decision and order are overruled. 

The respondent knew what was required of him. An order is- 
sued against the respondent on August 26, 1948 is clear and un- 
mistakable. He was ordered to cease and desist “from making 
annual reports which do not correctly disclose the information 
required to be set out in registrants’ annual reports”, and directed 
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to keep records which would “fully and correctly disclose all trans- 
actions involved in his business, including cash expenditures made 
by him, and showing as to each item of expense the date, amount, 
purpose, and to whom paid” In re J. L. Walker, 7 A.D. 736. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and decep- 
tive practice of causing false weighing of livestock at any posted 
stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda, or in the accounts, records and memor- 
anda of any person subject to the provisions of the Packers and 
Stockyards Act; and 

3. Making or causing to be made false entries or statements 
of fact in any report submitted pursuant to the provisions of the 
Packers and Stockyards Act or the regulations promulgated there- 
under. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of two years from the effective date hereof. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. This order shall become effective on the 20th 
day after the date of this order. 


(No. 3519) 


In re HAROLD W. KILBURG. P&S Docket No. 1972. Decided May 
27, 1953. 


Suspension of Registration for Eight Months—Violations 
of Act and Regulations Thereunder—Cease and Desist— 
Unfair, Unjustly Discriminatory, and Deceptive Practices 
and Devices — Causing False Weighing of Livestock — 
Making False Entries in Accounts, Records and Memoranda 


Respondent, a dealer engaged in the business of buying and selling livestock 
for his own account, is ordered to cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices of causing false 
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weighing of livestock at any posted stockyard; making or causing to be 
made false entries in his accounts, records and memoranda; and re- 
spondent is ordered to keep accurate accounts, records and memoranda 
as will correctly disclose all transactions involved in his business; and 
his registration under the act is suspended for a period of eight months 
from the effective date of this order. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. Wil- 
liam T. Kirby of McAdam and Kirby, of Chicago, Illinois, for respond- 
ent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, instituted by an order of inquiry and notice of 
hearing issued February 21, 1951, by H. E. Reed, Director, Live- 
stock Branch, Production and Marketing Administration, United 
States Department of Agriculture, acting under authority dele- 
gated by the Secretary of Agriculture. The respondent is an in- 
dividual registered as a dealer under the act and, at the times 
specified in the order of inquiry, was so engaged at the Union 
Stock Yards, Chicago, Illinois, a stockyard posted under the act. 

The order of inquiry charges (1) that on nine specified dates 
in 1950 the respondent caused weighmasters employed by the 
stockyard, by means of cash payments or other compensation 
given to them, to weigh hogs sold by him at more than their true 
weights and to issue scale tickets bearing such false weights, (2) 
that the false scale tickets so issued became part of the records 
of the respondent, the stockyard company, and the market agen- 
cies through which the hogs were sold, and (3) that the respond- 
ent’s books and records did not disclose all expenses incurred in 
his business during 1950. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appear- 
ing on the scale tickets described in the order of inquiry. He de- 
nied committing the acts alleged to have been in violation of the 
statute. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby of McAdams and Kirby, Chicago, 
Illinois. Ben. M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn, 
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Office of the Solicitor, United States Department of Agriculture, 
appeared as counsel for the complainant. The hearing began in 
Chicago on August 9, 1951, and with intervening recesses, was 
concluded on February 19, 1952. The examiner issued a report 
proposing that the respondent be found to have violated the act as 
charged. The respondent filed exceptions and oral argument was 
held before me on March 12, 1953. 


Evidence with respect to false weights. 


The parties stipulated that the testimony of Frank M. Flynn, 
Vern C. Kennedy, John S. Porcaro, Donald R. Jones, Charles L. 
Richard, H. O. Hem and Foster V. Waltz, appearing on pages 9 to 
867, inclusive, of the transcript in a similar proceeding against 
Joseph P. Kelley and Edward Kennedy, P. & S. Dockets 1926 and 
1927, and the testimony of Charles L. Richard appearing on pages 
1747 to 1764, inclusive, of the transcript in a similar proceeding 
against Richard W. Arnold, P. & S. Docket No. 1933, be adopted 
and incorporated by reference into the record of this proceeding. 
Certain exhibits were also received in evidence pursuant to such 
stipulation (pp. 59-62). 

Several former weighmasters testified that at various times 
during 1950 the respondent asked them to overweigh his hogs, 
that they did so, and that the respondent paid them in cash for 
doing so (pp. 2-54). The complainant also introduced weighing 
records made by concealed, automatic weight recording machines 
attached to the scales in order to show, by comparison with the 
scale tickets, the amount of weight alleged to have been added in 
each instance (Complainant’s Exhibits 5-13, inclusive). 

Frank W. Flynn, General Superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under government supervision 
and so maintained as to insure accuracy (Complainant’s Exhibits 
1 and 2; Kelly-Kennedy transcript, pp. 11-57). Mr. Flynn and 
John S. Porcaro, Assistant General Superintendent of the stock- 
yard company, testified as to the circumstances surrounding the 
installation of the automatic weight recording machines which 
were attached to certain hog scales in the stockyard (Kelly-Ken- 
nedy transcript, pp. 58-72; 113-118; 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
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purpose, accuracy, principles of operation and method of installa- 
tion of the machines and testified that before leaving the factory 
the numbers were required to operate within one-half the maxi- 
mum tolerance recommended by the national conference of 
weight and measures, namely one part in one thousand (Complain- 
ant’s Exhibits 3, 4; Kelly-Kennedy transcript, pp. 130-171). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made. 
He described these operations and also explained the significance 
of some of the prints appearing on the tapes (Kelly-Kennedy tran- 
script, pp. 188-197). The original tape records removed from the 
weight recording machine attached to scales C-2 and C-3 were 
identified and admitted in evidence by stipulation (p. 61; Com- 
plainant’s Exhibits 14-18, inclusive). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, 
supervised and reviewed the assembling of the weighing data 
and its compilation in exhibit form. He described the method by 
which the data on the scale tickets were correlated and compared 
with the data on the tape record made by the automatic recorders. 
He also described weighing practice and procedure, analyzed the 
tape records, and explained the effect which certain techniques 
in weighing or variations therefrom would have upon the tape 
record. Richard testified that in his opinion the adjusted tape 
record weights of the automatic weight recorders were the cor- 
rect weights of the specified transactions in issue and that the 
large differences between the adjusted tape record weights and 
the scale ticket weights could be due only to intentional misweigh- 
ing by the weighmasters (pp. 63-71; Complainant’s Exhibits 5-13, 
inclusive; Kelly-Kennedy transcript, pp. 324-367). 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, identified an exhibit which he 
prepared showing that a total of $297.80 accrued to the respond- 
ent as a result of the weight alleged to have been added to the 
correct weight of the hogs in the specific transactions set forth 
in the order of inquiry (pp. 74-75; Complainant’s Exhibit 19). 

The respondent did not offer any testimony, except by way of 
incorporation from the Kelly-Kennedy transcript of the testimony 
of two expert witnesses (p. 62). In such incorporated testimony 
H. O. Hem, a scale engineer, testified to the effect that, for various 
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reasons which he described, the automatic type of weight recorder 
such as the Streeter-Amet machine is not as accurate as the beam 
type scale in use at the stockyard (Kelly-Kennedy transcript, pp. 
209-274), and Mr. Foster V. Waltz, who was formerly active in 
the field of designing and building scales, testified similarly (Kelly- 
Kennedy transcript, pp. 274-320). 


Evidence with respect to false records, 

Melvin C. Smith testified for the complainant that he examined 
the respondent’s books and records as kept for the respondent by 
Frank Keys, Inc., and found no entries of payments made to 
weighmasters during 1950 (pp. 74-76; Complainant’s Exhibits 
20, 20A). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard), operated by the Union Stockyard & Tran- 
sit Company of Chicago (hereinafter called the stockyard com- 
pany), was at all times hereinafter mentioned a posted stockyard 
subject to the provisions of the Packers and Stockyards Act, 1921, 


as amended (7 U.S.C. 181-229). 


2. Harold W. Kilburg, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary of Agri- 
culture as a dealer buying and selling livestock for his own ac- 
count. 

3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of such weighmasters 
to determine the correct weight of livestock being bought or sold 
and to record such correct weight in printed form on a scale ticket 
issued by the stockyard company. The weight thus recorded on 
the scale ticket determines the total sum which the buyer of the 
livestock pays to the seller. 


4. At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
seale tickets. A draft of animals about to be weighed is driven onto 
the scale platform and gates attached to each end of the platform 
are closed in order to confine the animals to the platform. As each 
draft is weighed, the weighmaster inserts in the proper place on 
the scale ticket the date, scale number, draft number, number of 
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animals, species, owner’s name or initials, buyer, and commission 
firm. He prints the weight by means of a hand operated printing 
mechanism incorporated in the poise on the weigh beam and signs 
the ticket. When the weighing operation is completed, he presses 
a button which actuates an electric bell as a signal to stockyard 
personnel stationed near the scale platform outside the scalehouse 
that the animals may be driven off the platform. In executing 
scale tickets, draft number one is assigned to the first draft 
weighed on each day and each draft thereafter is consecutively 
numbered. These draft numbers are independent of the serial num- 
bers on the scale tickets. 


5. It was routine procedure for all weighmasters to balance 
their scales at intervals throughout the day in order to compensate 
for the increase or decrease in the “dead load” on the platform, 
consisting of debris, droppings, etc. This was done by manipu- 
lating a balance ball until the beam was in a balanced position 
with the platform empty. The weighmaster generally signaled his 
intention to balance the scale by pressing the electric bell button 
two or more times while the draft just weighed was on the scale 
or sometimes as it was being driven off. This signal served as 
notice to all persons to keep the platform clear of animals while 
the scale was being balanced. When this balancing operation was 
completed, the weighmaster again signaled by ringing the bell 
once to indicate that he was ready to weigh the next draft. The 
first balance during the day was generally taken before the first 
draft was weighed or, on some occasions, within the first few 
drafts. 


6. The scales used at the stockyard are beam type scales, in 
which the load on the scale platform is counterbalanced by a weigh 
beam and poise assembly. In determining the weight, the weigh- 
master moves the main poise along the weigh beam and adjusts 
the fractional poise until the entire poise assembly is in a position 
where the weigh beam is balanced. The beam is properly balanced 
when the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct weight 
of the load on the platform is the figure indicated by the position 
of the poise assembly. The mechanism which prints the weight 
on the scale ticket is part of the poise assembly and is operated 
by inserting the ticket in a slot of the printing mechanism and 
pressing a hand lever. The impression is made by type figures so 
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located on the weigh beam that they will register the weight value 
indicated by the poise assembly. In other words, the value regis- 
tered by this printing mechanism is determined by the position of 
the poise assembly on the weigh beam and not by the load on the 
scale platform. Accordingly, after the weighmaster has properly 
balanced the weigh beam, the correct weight will appear on the 
scale ticket only if it is printed without moving any part of the 
poise assembly. If any such movement takes place prior to opera- 
ting the printing lever, the printed figure on the scale ticket will 
be greater than or less than the correct weight depending upon 
the direction in which the poise assembly was moved. 


7. Beginning in the early part of 1950, and without the know]l- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, automatic weight recording 
machines were attached to certain hog scales in the stockyard, 
including scales C-2 and C-3, in order to check the accuracy of 
weights appearing on scale tickets. The machines were located 
under the scale platforms, in pits which were locked and were 
accessible only to supervisory officials of the stockyard company or 
employees of the manufacturer of the machines. Each week-end 
after the close of business, these employees removed the roll of 
tape upon which the past week’s weighings were recorded, marked 
the end of the tape with the date and scale number, signed it, 
and delivered it to stockyard officials who were present during the 
operation. This record was subsequently turned over to the Pack- 
ers and Stockyards Division, Livestock Branch, Production and 
Marketing Administration. The beginning portion of the tape roll 
which was left in the machine for the next week’s record, or a new 
roll if one was required, was then marked and signed in a similar 
fashion (Kelly-Kennedy transcript, pp. 58-119, 134-183, 188-192). 

8. The Streeter-Amet weight recorders installed operated upon 
the principle of a dial-type automatic scale and automatically 
weighed and registered the weight on the platform without regard 
to the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the balanc- 
ing operating by a single pressing of the bell button, the result 
was a registration on the tape record made at a time when the 
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scale platform was empty and it indicated the “dead load’”’ on the 
platform. 


9. The data from both sources, scale tickets and tape records, 
were assembled in tabular form and introduced in evidence. Each 
exhibit or series of exhibits consists of a scale ticket covering 
a questioned transaction and one or more photostatic sheets which 
list in chronological order all or some of the weighing transac- 
tions for that day, including the questioned transaction (Com- 
plainant’s Exhibits 5-13, inclusive). With each tabular sheet there 
is included, in photostatic form, that portion of the tape record 
which corresponds to the transactions listed on the sheet. These 
tabular sheets show, for each weighing transaction, the informa- 
tion appearing on the scale ticket, the weight figure appearing on 
the tape record of the recording machine, this weight figure as 
adjusted to allow for the ‘dead load” on the platform, and the 
difference between this adjusted weight figure and the scale ticket 
weight. These differences ranged from 70 pounds to 260 pounds 
for the nine specific transactions in connection with which the 
respondent was charged. The differences listed below are amounts 
of weight added to the correct weights. 


10. On or about the dates listed in the tabulation below, the 
respondent requested Englebert J. Cannon and James E. Nevels, 
weighmasters employed by the stockyard company, to add weight 
to certain drafts of hogs owned by him which were about to be 
weighed for purposes of sale for the respondent’s account. Pur- 
suant to such requests, the said weighmasters weighed such drafts 
of hogs at more than their correct weights by fraudulently mov- 
ing the poise assembly and issued scale tickets on behalf of the 
stockyard company which, in each case, showed a weight greater 
than the correct weight. The pertinent data with respect to each 
such transaction are as follows: 
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11. On or about the dates listed in the tabulation below, var- 
ious weighmasters employed by the stockyard company weighed 
drafts of hogs owned by the respondent and being sold for his 
account at more than their correct weights and issued scale tickets 
on behalf of the stockyard company which, in each case, showed 
a weight greater than the correct weight by amounts ranging 
from 130 pounds to 260 pounds. The pertinent data with respect 
to each such transaction are as follows: 
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12. On or shortly after the dates listed in Findings of Fact 10, 
the respondent gave cash payments to the respective weighmas- 
ters named therein, which payments were intended by the respond- 
ent and accepted by the weighmasters as compensation for the 
weight added to each draft. 


13. In the usual course of business, the original of each scale 
ticket described in Finding of Fact 10 was retained among the 
records of the stockyard company, and the information on each 
such scale ticket was incorporated in the respondent’s own rec- 
ords. A copy of each scale ticket was received by the commission 
firm through which the hogs were sold and the information there- 
on contained was, in the usual course of business, incorporated in 
the records of the commission firm. The respondent was a regis- 
tered dealer at the stockyard and these facts were known to him. 


14. The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Frank Keys, Inc., a mar- 
ket agency at the stockyard. The respondent’s books and records 
were examined by employees of the Packers and Stockyards Divi- 
sion but such books and records did not reflect any of the pay- 


ments made to weighmasters during 1950 as described in Finding 
of Fact 12. 


CONCLUSIONS 


I 


As can be seen from the foregoing, the evidence in support of 
the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison of 
the resulting data with the scale tickets for the transactions in- 
volved and (2) the testimony of six former weighmasters at the 
stockyard. 

The respondent filed no suggested findings of fact, conclusions 
and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript, however, there appear numerous ob- 
jections, exceptions, etc., and discussion of all of these would neces- 
sitate a lengthy treatise on the law of evidence. We shall, however, 
attempt to consider specifically the issues which appear to be re- 
garded by the respondent as the important ones. 
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The respondent attacks the reliability of the Streeter-Amet re- 
corders and points to the testimony of Hem and Waltz to the 
effect that automatic weight recorders are not as accurate as 
beam-type manually-operated scales. Vern Kennedy, Donald R. 
Jones, and Richard testified as to the commercial accuracy of the 
automatic weight recorders. The testimony of Hem and Waltz 
was merely theoretical and dealt with possibilities as to what 
could go wrong with automatic weight recorders. Neither gave 
any testimony that he tested the automatic weight recorders and 
found them inaccurate or that he even made any comparative 
weighings by the scales and the automatic recorders. They ad- 
mitted, too, that no scale is perfectly accurate. When asked what 
would be the cause of a recording by the Streeter-Amet machine 
of a weight 500 pounds less than the weight on a scale ticket after 
a number of consistencies between the scale ticket weight and the 
weight shown by the Streeter-Amet recorder, Hem replied that 
he “wouldn’t know” and that “there is some mysterious reason 
there” (Kelly-Kennedy tr. p. 263). 

The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis 
of the data, the comparison of the data with the scale tickets 
issued by the weighmasters and the conclusions that the weights 
imprinted on the scale tickets were excessive and deliberately so. 
Both from the complainant’s exhibits alone and as explained by 
Richard, there can be little doubt that the “fit” of the tape records 
to the scale tickets in issue is correct, namely that the adjusted 
tape record weights introduced in evidence are the weights re- 
corded for the weighing transactions with respect to which were 
issued by weighmasters the.scale tickets involved showing con- 
siderably greater weights. Therefore, the differences in weight 
values on the scale tickets and as shown by the weight recorders 
were the differences listed in the Findings of Fact. While the 
respondent argues possibilities, other than the reliability of the 
Streeter-Amet recorder itself, such as wind pressure, animal 
movements on the scale platform, which might cause differences 
in weight values, the weight of the evidence is to the effect that 
the large differences between the scale ticket weights and the auto- 
matic recorder weights could only be caused by intentional false 
weighing by the weighmasters. We find nothing in the respond- 
ent’s many grievances on this part of the case which seriously 
weakens or destroys the effect of the evidence obtained by the use 
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of the automatic weight recorders as explained and interpreted 
by Richard. 

No fatal procedural shortcomings are found to be present in the 
hearing examiner’s rulings that the respondent was not entitled 
to have made available to him certain data pertaining to weighing 
transactions other than those involving the respondent. The check- 
ing of weighing at the stockyard by the use of the automatic 
weight recorders covered a period of five and one-half months, 
utilized nine Streeter-Amet recorders and covered thousands of 
transactions. The respondent attempted to have made available 
to him all or many of the results of the investigation which did 
not involve the respondent. We fail to perceive how the respondent 
was deprived of any legal right by not getting the comprehensive 
materials sought. Respondent’s counsel in this proceeding was 
also counsel in another similar concurrent proceeding, Jn re Kelly, 
P&S Docket No. 1926, where the complainant introduced exhibits 
covering about 2,000 consecutive weighing transactions and he 
had available this large representative sample of the entire inves- 
tigation to make whatever use he could of it in defense. 

Il 

In addition to and supporting the documentary evidence is the 
testimony of six former weighmasters. Two of these weighmasters 
identified their initials on the scale tickets in issue and testified 
in general that they added false weight to the true weights of 
hogs upon request of the respondent or pursuant to an understand- 
ing with him and that the respondent, paid them for doing so. 
Their testimony is sufficiently specific. That they were not able to 
recollect independently precise details of transactions including 
names of the buyers, etc., is not surprising since they weigh hun- 
dreds of transactions daily and were falsely weighing a number 
of them. Their testimony supports the evidence obtained through 
the use of the automatic weight recorders and demonstrates that 
the transactions listed in Finding of Fact 10 were falsely weighed, 
that the false weighings were effected by solicitation from and 
payment by the respondent. There is no direct linkage, however, 
between the false weighings in Finding of Fact 11 and the re- 
spondent. While there is evidence from the weighmasters who 
testified that they weighed falsely and were paid therefor by the 
respondent, we refrain from finding or concluding that the weigh- 
masters who weighed the transactions listed in Finding of Fact 
11 and who did not testify, also weighed falsely as the result of 
solicitation and payment by the respondent. 
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The respondent assails the credibility of some of the former 
weighmasters who did testify because they had originally denied 
any wrongdoing during the investigation preceding the institu- 
tion of the proceeding. The weighmasters who first denied and 
later admitted false weighing testified generally that the attorney 
for their union explained the immunity provisions of the Packers 
and Stockyards Act, 1921, and advised them to “tell the truth.” 
The prior self-contradictions of these weighmasters bear only 
upon the credibility of the witnesses and have no substantive or 
independent testimonial value. 2 Wigmore, Evidence § 1018. 
Neither does the evidence show any “coercion,” “threat” or 
“duress” by the complainant forcing these weighmasters to tes- 
tify as they did. True as it may be that the former weighmasters 
were not of unimpeachable integrity, the hearing examiner who 
saw and heard them testify, as he did also the respondent and 
his witnesses, concluded that the weighmasters were telling the 
truth when they testified that they weighed falsely for the re- 
spondent and that the respondent paid for this service. We find 
no good reason for disagreeing with the hearing examiner.* 

In connection with the testimony of the former weighmasters, 
the respondent insists that his legal rights were invaded and that 
it was lack of due process of law to have unavailable the original 
statements of the weighmasters, who had originally denied wrong- 
doing. The evidence shows that these had been destroyed when the 
later contrary statements were obtained. The complainant con- 
cedes the making of the original statements of denial. We fail to 
understand or appreciate how absence of the statements preju- 
dices the respondent. 

In addition to the testimony of weighmasters who had done 
the weighing for the transactions specified in the Order of In- 
quiry, other weighmasters testified that they had weighed falsely 
for the respondent upon request and had been paid cash by the 
respondent for so doing. The complainant did not ask for findings 
of violations with respect to these instances of false weighing 
and the hearing examiner did not propose any. Since the findings 
as to the specified incidents are ample to conclude violation of 
section 312(a) of the act which makes it unlawful “. . . to engage 
in or use any unfair, unjustly discriminatory, or deceptive prac- 


1 Cases such as N.L.R.B. v. Universal Camera Co., 190 F(2d) 429 (C.C.A. 2d 1951) and 
Great Western Food Distributors, Inc. v. Brannan, 201 F(2d) 476 (C.C.A. 7th 1958) hold 
that a hearing examiner should not ordinarily be overruled on a finding that depends upon 
the credibility of witnesses. 
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tice or device . . .,”” we do not believe it necessary to make findings 
on the unspecified transactions although the evidence would war- 
rant such findings. 


Ill 


The facts found establish that the respondent caused false 
weighings by weighmasters and therefore the respondent engaged 
in or used an unfair, unjustly discriminatory practice or device 
in violation of section 312(a) of the act. The respondent was also 
responsible for the making of the false scale tickets thus causing 
the making of false records in violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. It is clear that this source of conduct was wil- 
ful. The failure of the respondent to make and keep records of his 
payments to the weighmasters in 1950 is a violation of section 
401 of the act. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed herein that are inconsistent with this de- 
cision and order are overruled. 


ORDER 


The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of causing false weighing of livestock at any 
posted stockyard; and 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of eight months commencing on the effective date of this 
order. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. Except as to service, this order shall become 
effective on the 20th day after this date. 
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(No. 3520) 


In re WARREN S. MAHER. P&S Docket No. 1944. Decided May 27, 
1953. 


Suspension of Registration for One Year 
Headnotes in 12 A.D. 599, applicable here. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. Wil- 
liam T. Kirby of McAdams and Kirby, of Chicago, Illinois, for respond- 
ent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, instituted by an order of inquiry and notice of 
hearing issued February 14, 1951, by H. E. Reed, Director, Live- 
stock Branch, Production and Marketing Administration, United 


States Department of Agriculture, acting under authority dele- 
gated by the Secretary of Agriculture. An amendment of the order 
of inquiry and notice of hearing was filed on March 7, 1951. The 
respondent is an individual registered as a market agency and as 
a dealer under the act and, at the time specified in the order of 
inquiry, was so engaged at the Union Stock Yards, Chicago, 
Illinois, a stockyard posted under the act. 

The order of inquiry, as amended, charges (1) that on fourteen 
specified dates and at divers other times during the year 1950 the 
respondent caused weighmasters employed by the stockyard, by 
means of cash payments or other compensation given to them, to 
weigh hogs sold by him at more than their true weights and to 
issue scale tickets bearing such false weights, (2). that the false 
scale tickets so issued became part of the records of the respond- 
ent, the stockyard company, and the market agencies through 
which the hogs were sold, (3) that the respondent’s books and 
records did not disclose all expenses incurred in his business dur- 
ing 1949 and 1950, and (4) that the respondent failed to disclose 
in his 1949 annual report all of the expenditures incurred by him 
in his business. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appear- 
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ing on the scale tickets described in the order of inquiry. He de- 
nied committing the acts alleged to have been in violation of the 
statute. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby of McAdams and Kirby, Chicago, 
Illinois. Benj. M. Holstein, Jerome S. Ducrest, and Gilbert A. 
Horn, Office of the Solicitor, United States Department of Agri- 
culture, appeared as counsel for the complainant. The hearing 
began in Chicago on August 9, 1951, and with intervening re- 
cesses, was concluded on February 19, 1952. The examiner issued 
a report proposing that the respondent be found to have violated 
the act as charged, The respondent filed exceptions and oral argu- 
ment was held before me on March 12, 1953. 


Evidence with respect to false weights. 


The parties stipulated that the testimony of Frank M. Flynn, 
Vern C. Kennedy, John S. Porcaro, Donald R. Jones, Charles L. 
Richard, H. O. Hem and Foster V. Waltz, appearing on pages 9 
to 367, inclusive, of the transcript in a similar proceeding against 
Joseph P. Kelly and Edward Kennedy, P. & S. Dockets 1926 and 
1927, and the testimony of Charles L. Richard appearing on pages 
1747 to 1764, inclusive, of the transcript in a similar proceeding 
against Richard W. Arnold, P. & S. Docket No. 1933, be adopted 
and incorporated by reference into the record of this proceeding. 
Certain exhibits were also received in evidence pursuant to such 
stipulation (pp. 71-74). 

Five former weighmasters testified that at various times during 
1950 the respondent asked them to overweigh his hogs, that they 
did so, and that the respondent paid them in cash for doing so 
(pp. 5-65). The complainant also introduced :weighing records 
made by concealed, automatic weight recording machines attached 
to the scales in order to show, by comparison with the scale tickets, 
the amount of weight alleged to have been added in each of the 
transactions set forth in the order of inquiry (Complainant’s Ex- 
hibits 5-18, inclusive). 

Frank M. Flynn, General Superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure 
including the execution of scale tickets. He also testified that 
stockyard scales were periodically tested under government super- 
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vision and so maintained as: to insure accuracy (Complainant’s 
Exhibits 1 and 2; Kelly-Kennedy transcript, pp. 11-57). Mr. Flynn 
and John S. Porcaro, Assistant General Superintendent of the 
stockyard company, testified as to the circumstances surrounding 
the installation of the automatic weight recording machines which 
were attached to certain hog scales in the stockyard (Kelly-Ken- 
nedy transcript, pp. 58-72; 113-118; 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of installa- 
tion of the machines and testified that before leaving the factory 
the machines were regained to operate within one-half the maxi- 
mum tolerance recommended by the National Conference of 
Weights and Measures, namely one part in one thousand (Com- 
plainant’s Exhibits 3, 4; Kelly-Kennedy transcript, pp. 180-171). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made. 
He described these operations and also explained the significance 
of some of the prints appearing on the tapes (Kelly-Kennedy 
transcript, pp. 188-197). The original tape records removed from 
the weight recording machines attached to scales C-2 and C-3 
were identified and admitted in evidence by stipulation (p. 78; 
Complainant’s Exhibits 19-28, inclusive). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, 
supervised and reviewed the assembling of the weighing data 
and its compilation in exhibit form. He described the method by 
which the data on the scale tickets were correlated and compared 
with the data on the tape record made by the automatic recorders. 
He also described weighing practice and procedure, analyzed the 
tape records, and explained the effect which certain techniques 
in weighing or variations therefrom would have upon the tape 
record. Richard testified that in his opinion the adjusted tape rec- 
ord weights of the automatic weight recorders were the correct 
weights of the specified transaction in issue and that the large 
differences between the adjusted tape record weights and the 
scale ticket weights could be due only to intentional misweighing 
by the weighmasters. (pp. 75-85; Complainant’s Exhibits 5-18, 
inclusive; Kelly-Kennedy transcript, pp. 324-867). 

Melvin C. Smith, an accountant in the Chicago office of the 
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Packers and Stockyards Division, identified an exhibit which he 
prepared showing that a total of $1,065.70 accrued to the respond- 
ent as a result of the weight alleged to have been added to the 
correct weight of the hogs in the specific transactions set forth 
in the order of inquiry (pp. 87-88; Complainant’s Exhibit 29). 

The respondent did not offer any testimony, except by way of 
incorporation from the Kelly-Kennedy transcript of the testimony 
of two expert witnesses (p. 74). In such incorporated testimony 
H. O. Hem, a scale engineer, testified to the effect that, for various 
reasons which he described, the automatic type of weight recorder 
such as the Streeter-Amet machine is not as accurate as the beam 
type scale in use at the stockyard (Kelly-Kennedy transcript, pp. 
209-274), and Mr. Foster V. Waltz, who was formerly active in 
the field of designing and building scales, testified similarly (Kelly- 
Kennedy transcript, pp. 274-320). 


Evidence with respect to false records and reports. 


Melvin C. Smith testified for the complainant that he examined 
the respondent’s books and records and found no entries of pay- 
ments made to weighmasters during 1950 (pp. 88-89A ; Complain- 
ant’s Exhibits 30, 30A). With respect to 1949, the complainant 
introduced an audit of the respondent’s business expenses taken 
from his books, a copy of the annual report which he submitted 
to the Packers and Stockyards Division, and a copy of the income 
tax return which he filed with the Bureau of Internal Revenue 
(pp. 89A-91; Complainant’s Exhibits 31-33, inclusive). The in- 
come tax return showed total business expenses which were $4,- 
629.46 in excess of the amount shown as business expenses in the 
1949 annual report (pp. 91-92; Complainant’s Exhibit 34). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard, operated by the Union Stock Yard & Transit 
Company of Chicago (hereinafter called the stockyard company), 
was at all times hereinafter mentioned a posted stockyard sub- 
ject to the provisions of the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C, 181-229). 


2. Warren S. Maher, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary of Agri- 
culture as a market agency buying livestock on a commission basis 
and as a dealer buying and selling livestock for his own account. 
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8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of such weighmasters to 
determine the correct weight of livestock being bought or sold and 
to record such correct weight in printed form on a scale ticket 
issued by the stockyard company. The weight thus recorded on 
the scale ticket determines the total sum which the buyer of the 
livestock pays to the seller. 


4. At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the plat- 
form are closed in order to confine the animals to the platform. 
As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh 
beam and signs the ticket. When the weighing operation is com- 


pleted, he presses a button which actuates an electric bell as a 
signal to stockyard personne] stationed near the scale platform 
outside the scalehouse that the animals may be driven off the plat- 
form. In executing scale tickets, draft number one is assigned to 
the first draft weighed on each day and each draft thereafter is 
consecutively numbered. These draft numbers are independent 
of the serial number on the scale tickets. 


5. It was routine procedure for all weighmasters to balance 
their scales at intervals throughout the day in order to compen- 
sate for the increase or decrease in the “dead load” on the plat- 
form, consisting of debris, droppings, etc. This was done by man- 
ipulating a balance ball unti] the beam was in a balanced position 
with the platform empty. The weighmaster generally signaled his 
intention to balance the scale by pressing the electric bell button 
two or more times while the draft just weighed was on the scale 
or sometimes as it was being driven off. This signal served as 
notice to all persons to keep the platform clear of animals while 
the scale was being balanced. When this balancing operation was 
completed, the weighmaster again signaled by ringing the bell 
once to indicate that he was ready to weigh the next draft. The 
first balance during the day was generally taken before the first 
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draft was weighed or, on some occasions, within the first few 
drafts. 


6. The scales used at the stockyard are beam type scales, in 
which the load on the scale platform is counterbalanced by a weigh 
beam and poise assembly. In determining the weight, the weigh- 
master moves the main poise along the weigh beam and adjusts 
the fractional poise until the entire poise assembly is in a position 
where the weigh beam is balanced. The beam is properly balanced 
when the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator tar- 
get. When the weigh beam is thus balanced, the correct weight of 
the load on the platform is the figure indicated by the position of 
the poise assembly. The mechanism which prints the weight on the 
scale ticket is part of the poise assembly and is operated by in- 
serting the ticket in a slot of the printing mechanism and pressing 
a hand lever. The impression is made by type figures so located 
on the weigh beam that they will register the weight value indi- 
cated by the poise assembly. In other words, the value registered 
by this printing mechanism is determined by the position of the 
poise assembly on the weigh beam and not by the load on the scale 
platform. Accordingly, after the weighmaster has properly bal- 
anced the weigh beam, the correct weight will appear on the scale 
ticket only if it is printed without moving any part of the poise 
assembly. If any such movement takes place prior to operating 
the printing lever, the printed figure on the scale ticket will be 
greater than or less than the correct weight depending upon the 
direction in which the poise assembly was moved. 


7. Beginning in the early part of 1950, and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, automatic weight recording 
machines were attached to certain hog scales in the stockyard, 
including scales C-2 and C-3, in order to check the accuracy of 
weights appearing on scale tickets. The machines were located 
under the scale platforms, in pits which were locked and were 
accessible only to supervisory officials of the stockyard company 
or employees of the manufacturer of the machines, Each week-end 
after the close of business, these employees removed the roll of 
tape upon which the past week’s weighings were recorded, marked 
the end of the tape with the date and scale number, signed it, and 
delivered it to stockyard officials who were present during the 
operation, This record was subsequently turned over to the Pack- 





IN RE MAHER 621 
Cite as 12 A.D. 615 


ers and Stockyards Division, Livestock Branch, Production and 
Marketing Administration. The beginning portion of the tape roll 
which was left in the machine for the next week’s record, or a 
new roll if one was required, was then marked and signed in a 
similar fashion (Kelly-Kennedy transcript, pp. 58-119, 134-183, 
188-192). 


8. The Streeter-Amet weight recorders installed operated upon 
the principle of a dial-type automatic scale and automatically 
weighed and registered the weight on the platform without regard 
to the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the balanc- 
ing operation by a single pressing of the bell button, the result 
was a registration on the tape record made at a time when the 
scale platform was empty and it indicated the “dead load” on the 
platform. 


9. The data from both sources — scale tickets and tape rec- 


ords — were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale ticket 
covering a questioned transaction and one or more photostatic 
sheets which list in chronological order all or some of the weigh- 
ing transactions for that day, including the questioned transaction 
(Complainant’s Exhibits 5-18, inclusive). With each tabular sheet 
there is included, in photostatic form, that portion of the tape 
record which corresponds to the transactions listed on the sheet. 
These tabular sheets show, for each weighing transaction, the 
information appearing on the scale ticket, the weight figure ap- 
pearing on the tape record of the recording machine, this weight 
figure as adjusted to allow for the “dead load” on the platform, 
and the difference between this adjusted weight figure and the 
scale ticket weight. These differences ranged from 150 pounds to 
1,750 pounds for the 14 specific transactions in connection with 
which the respondent was charged. These differences listed below 
are amounts of weight added to the correct weights. 


10. On five occasions in 1950 the respondent requested various 
weighmasters employed by the stockyard company to add weight 
to certain drafts of hogs owned by him which were about to be 
weighed for purposes of sale for the respondent’s account. Pur- 
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suant to such requests, the said weighmaster weighed such drafts 
of hogs at more than their correct weights by fraudulently mov- 
ing the poise assembly and issued scale tickets on behalf of the 
stockyard company which, in each case, showed a weight greater 
than the correct weight by amounts ranging from 160 to 420 
pounds. The date of each such transaction and other pertinent 
data with respect thereto are as follows: 
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11. On nine occasions in 1950 various weighmasters employed 
by the stockyard company, weighed drafts of hogs owned by the 
respondent and being sold for his account at more than their cor- 
rect weight and issued scale tickets on behalf of the stockyard 
company which, in each case, showed a weight greater than the 
correct weight by amounts ranging from 150 pounds to 1,750 
pounds. The date of each such transaction and other pertinent 
data with respect thereto are as follows: 





w 
a & 
mA 
<< 
= os 
f& 

me 3 
z3 
0 


HUY TA 
8.3UD 
~urnj,dwmog 


9LbZ82-a 
vL9E0e-A 
890STT-& 
09820I-& 
T6L68-H 
88L68-a 
€800L-a 
09FLP-4 
39T996-V 
‘ON 
9249UD 
97998 


OST 
002 
O1z 
092 
098 
OSLT 
09T 
OST 
022 
(spunog) 
74 hr9 M 
2IAALOD) 
aa0gy peppy 
2419 M 
{0 qunowyp 


09z‘TT 
O8L‘9T 
088‘LT 
029‘9T 
088‘ST 
O6T‘9T 
096‘9T 
O0T‘ez 
088‘6T 
(spunog) 
24 B19 M 
q99AL0) 


uvjog 
iej Mey 
$19}0g 
$1030 gq 
cowed 
rewyeg 
uejod 
uurng 
uuing 

Wty 
UO1wS1WW0);D 


ae3y 

anoulry 

HeH F ITA 

HeA F I21TN 

WEA F JW 

Hew F IIA 

Ie3y 

uosTTM 

HeA F FTA 
4ofing 


&-9 
oO 
3-0 
20 
ZO 
ZO 
£0 
£0 
£0 
‘ON 
1foAq] 90S 


uoTTe.L 
rouse M 
uegseuul gy 
ueZsouulgy 
qVeIH Ww 
4qyeID OW 
941Nn0y.O 
suof'T 
ueulyoy 
4a78DUu 
-y brea M 


8 “AON 
‘PO 
*3dag 
*4d9g 
“any 
“any 
‘any 
‘any 
Ane 
(os6t) 
270q 





626 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 615 


12. At various times during the year 1950, the respondent 
requested Michael J. Shanahan and James J. Sheehan, weighmas- 
ters employed by the stockyard company, to add weight to certain 
drafts of hogs owned by the respondent which were about to be 
weighed for purposes of sale for the respondent’s account. Pur- 
suant to such requests, the said weighmasters weighed such drafts 
of hogs at more than their correct weights and issued scale tickets 
on behalf of the stockyard company which, in each case, showed 
a weight greater than the correct weight. 


13. On or shortly after the times referred to above in Find- 
ings of Fact 10 and 12 the respondent gave cash payments to the 
respective weighmasters named therein, which payments were 
intended by the respondent and accepted by the weighmasters as 
compensation for the weight added to each draft. 


14. In the usual course of business, the original of each scale 
ticket referred to in Findings of Fact 10 and 12 was retained 
among the records of the stockyard company, and the information 
on each such scale ticket was incorporated in the respondent’s own 
records. In those cases where the respondent sold the hogs through 
a commission firm or selling agency, a copy of each such scale 


ticket was received by the commission firm and the information 
thereon contained was, in the usual course of business, incorpor- 
ated in the records of the commission firm. The respondent was a 
registered dealer at the stockyard and these facts were known to 
him. 


15. The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Lawler Brothers, a mar- 
ket agency at the stockyard. The respondent’s books and records 
were examined by employees of the Packers and Stockyards Di- 
vision but such books and records did not reflect any of the pay- 
ments made to weighmasters during 1950 as described in Finding 
of Fact 13. 


CONCLUSIONS 


I 


As can be seen from the foregoing, the evidence in support of 
the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison of 
the resulting data with the scale tickets for the transactions in- 
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volved and (2) the testimony of five former weighmasters at the 
stockyard. 

The respondent filed no suggested findings of fact, conclusions 
and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript, however, there appear numerous objec- 
tions, exceptions, etc., and discussion of all of these would neces- 
sitate a lengthy treatise on the law of evidence. We shall, how- 
ever, attempt to consider specifically the issues which appear to 
be regarded by the respondent as the important ones. 

The respondent attacks the reliability of the Streeter-Amet re- 
corders and points to the testimony of Hem and Waltz to the effect 
that automatic weight recorders are not as accurate as beam-type 
manually-operated scales. Vern Kennedy, Donald R. Jones, and 
Richard testified as to the commercial accuracy of the automatic 
weight recorders. The testimony of Hem and Waltz was merely 
theoretical and dealt with possibilities as to what could go wrong 
with automatic weight recorders. Neither gave any testimony that 
he tested the automatic weight recorders and found them inaccur- 
ate or that he even made any comparative weighings by the scales 
and the automatic recorders. They admitted, too, that no scale is 
perfectly accurate. When asked what would be the cause of a 
recording by the Streeter-Amet machine of a weight 500 pounds 
less than the weight on a scale ticket after a number of consis- 
tencies between the scale ticket weight and the weight shown by 
the Streeter-Amet recorder, Hem replied that he “wouldn’t know” 
and that “there is some mysterious reason there” (Kelly-Kennedy 
tr. p. 263). 

The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis 
of the data, the comparison of the data with the scale tickets issued 
by the weighmasters and the conclusions that the weights im- 
printed on the scale tickets were excessive and deliberately so. Both 
from the complainant’s exhibits alone and as explained by Richard, 
there can be little doubt that the “fit” of the tape records to the 
scale tickets in issue is correct, namely that the adjusted tape 
record weights introduced in evidence are the weights recorded 
for the weighing transactions with respect to which were issued 
by weighmasters the scale tickets involved showing considerably 
greater weights. Therefore, the differences in weight values on the 
scale tickets and as shown by the weight recorders were the dif- 
ferences listed in the Findings of Fact. While the respondent 
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argues possibilities, other than the reliability of the Streeter-Amet 
recorder itself, such as wind pressure, animal movements on the 
scale platform, which might cause differences in weight values, 
the weight of the evidence is to the effect that the large differences 
between the scale ticket weights and, the automatic recorder 
weights could only be caused by intentional false weighings by the 
weighmasters, We find nothing in the respondent’s many griev- 
ances on this part of the case which seriously weakens or destroys 
the effect of the evidence obtained by the use of the automatic 
weight recorders as explained and interpreted by Richard. 

No fatal procedural shortcomings are found to be present in 
the hearing examiner’s rulings that the respondent was not en- 
titled to have made available to him certain data pertaining to 
weighing transactions other than those involving the respondent. 
The checking of weighing at the stockyard by the use of the auto- 
matic weight recorders covered a period of five and one-half 
months, utilized nine Streeter-Amet recorders and covered thous- 
ands of transactions. The respondent attempted to have made 
available to him all or many of the results of the investigation 
which did not involve the respondent. We fail to perceive how the 
respondent was deprived of any legal right by not getting the com- 
prehensive materials sought. Respondent’s counsel in this proceed- 
ing was also counsel in another similar concurrent proceeding, 
In re Kelly, P&S Docket No. 1926, where the complainant intro- 
duced exhibits covering about 2,000 consecutive weighing transac- 
tions and he had available this large representative sample of the 
entire investigation to make whatever use he could of it in defense. 


II 


In addition to and supporting the documentary evidence is the 
testimony of five former weighmasters. Three of these weighmas- 
ters identified their initials on the scale tickets in issue and testi- 
fied in general that they added false weight to the true weights of 
hogs upon request of the respondent or pursuant to an under- 
standing with him and that the respondent paid them for doing 
so. Their testimony is sufficiently specific. That they were not able 
to recollect independently precise details of transactions including 
names of the buyers, etc., is not surprising since they weigh hun- 
dreds of transactions daily and were falsely weighing a number 
of them. Their testimony supports the evidence obtained through 
the use of the automatic weight recorders and demonstrates that 
the transactions listed in Findings of Fact 10 and 12 were falsely 
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weighed, that the false weighings were effected by solicitation 
from and payment by the respondent. There is no direct linkage, 
however, between the false weighings in Finding of Fact 11 and 
the respondent. While there is evidence from the weighmasters 
who testified that they weighed falsely and were paid therefor 
by the respondent, we refrain from finding or concluding that the 
weighmasters who weighed the transactions listed in Finding of 
Fact 11 and who did not testify, also weighed falsely as the result 
of solicitation and payment by the respondent. 

The respondent assails the credibility of some of the former 
weighmasters who did testify because they had originally denied 
any wrongdoing during the investigation preceding the institution 
of the proceeding. The weighmasters who first denied and later 
admitted false weighing testified generally that the attorney for 
their union explained the immunity provisions of the Packers and 
Stockyards Act, 1921, and advised them to “tell the truth.” The 
prior self-contradictions of these weighmasters bear only upon 
the credibility of the witnesses and have no substantive or inde- 
pendent testimonial value. 2 Wigmore, Evidence § 1018. Neither 
does the evidence show any “coercion,” “threat” or “duress” by 
the complainant forcing these weighmasters to testify as they did. 
True as it may be that the former weighmasters were not of un- 
impeachable integrity, the hearing examiner who saw and heard 
them testify, as he did also the respondent and his witnesses, con- 
cluded that the weighmasters were telling the truth when they 
testified that they weighed falsely for the respondent and that the 
respondent paid for this service. We find no good reason for dis- 
agreeing with the hearing examiner.’ 

In connection with the testimony of the former weighmasters, 
the respondent insists that his legal rights were invaded and that 
it was lack of due process of law to have unavailable the original 
statements of the weighmasters who had originally denied wrong- 
doing. The evidence shows that these had been destroyed when the 
later contrary statements were obtained. The complainant con- 
cedes the making of the original statements of denial. We fail to 
understand or appreciate how absence of the statements preju- 
dices the respondent. 

In addition to the testimony of weighmasters who had done the 


tCases such as N.L.R.B. v. Universal Camera Co., 190 F.2d 429 (C.C.A. 2d 1951), and 
Great Western Food Distributors Inc. v. Brannan, 201 F.2d 476 (C.C.A. 7th 1958), hold 
that a hearing examiner should not ordinarily be overruled on a finding that rests upon 


the credibility of witnesses. 
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weighing for the transactions specified in the Order of Inquiry, 
other weighmasters testified that they had weighed falsely for the 
respondent upon request and had been paid cash by the respond- 
ent for so doing. The complainant did not ask for findings of vio- 
lations with respect to these instances of false weighing and the 
hearing examiner did not propose any. Since the findings as to the 
specified incidents are ample to conclude violation of section 
312(a) of the act which makes it unlawful “. . . to engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or 
device ...,”” we do not believe it necessary to make findings on the 
unspecified transactions although the evidence would warrant such 
findings. 


Ill 


The facts found establish that the respondent caused false 
weighings by weighmasters and therefore the respondent engaged 
in or used an unfair, unjustly discriminatory practice or device 
in violation of section 312(a) of the act. The respondent was 
also responsible for the making of the false scale tickets thus 
causing the making of false records in violation of section 402 of 
the act which incorporates section 10 of the act establishing the 
Federal Trade Commission. It is clear that this course of conduct 
was wilful. The failure of the respondent to make and keep records 
of his payments to the weighmasters in 1950 is a violation of 
section 401 of the act. 

Following the hearing, the complainant, because of insufficient 
evidence, dropped the charges of filing a false annual report for 
1949 and failing to keep complete and correct books and records 
for 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed herein that are inconsistent with this de- 
cision and order are overruled. 


ORDER 


Respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of causing false weighing of livestock at any 
posted stockyard ; and 

(2) Making or causing to be made false entries in his accounts, 
records and memoranda, or in the accounts, records and memor- 
anda of any person subject to the provisions of the Packers and 
Stockyards Act. 
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The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of one year from the effective date hereof. 

A copy hereof shall be served upon the respondent by regis- 
tered mail or in person. This order shall become effective on the 
20th day after this date. 


(No. 3521) 


In re Morris J. MEYER. P&S Docket No. 1959. Decided May 27, 
1953. 


Suspension of Registration for Ten Months 
Headnotes in 12 A.D. 599, applicable here. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. Wil- 
liam T. Kirby of McAdams and Kirby, of Chicago, Illinois, for respond- 
ent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an order of inquiry and notice of hearing issued February 21, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture. The respondent is an individual registered as a dealer 
under the act and, at the times specified in the order of inquiry, 
was so engaged at the Union Stock Yards, Chicago, Illinois, a 
stockyard posted under the act. 

The complaint charges (1) that, on eleven specified occasions 
in 1950 and at various other unspecified times during that year, 
the respondent caused weighmasters employed by the stockyard 
company, by means of cash payments or other compensation given 
to them, to weigh cattle which he was buying at less than their 
true weights and cattle which he was selling at more than their 
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true weights and to issue scale tickets bearing such false weights, 
(2) that the false scale tickets so issued became a part of the 
records of the respondent, the stockyard company, and the market 
agencies through which the cattle were sold, (3) that the respond- 
ent’s books and records did not disclose all expenses incurred in 
his business during 1949 and 1950, and (4) that the respondent 
failed to disclose in his 1949 annual report items of business ex- 
pense incurred to the extent of approximately $40,000. These 
charges are alleged to constitute violations of sections 312(a), 
401 and 402 of the act. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appearing 
on the scale tickets described in the order of inquiry. He denied 
committing the acts alleged to have been in violation of the sta- 
tute, and prayed for a bill of particulars as to (1) the “divers 
other times during the year 1950” mentioned in paragraph III 
of the complaint as part of the bribery charges, (2) the specific 
omissions with respect to failure to keep records disclosing all 
business transactions in 1949 and 1950 as charged in paragraph 
IV(a) of the complaint, and (3) the specific omissions from the 
1949 annual report as charged in paragraph IV (b) of the com- 
plaint. The complainant filed a reply stating that it had evidence 
of bribery transactions during 1950 in addition to the eleven par- 
ticular instances described in the complaint, but had no informa- 
tion as to the dates on which such additional violations occurred. 
The reply further specified that the respondent’s failure to show 
all business expenses on his books and records consisted of the 
failure to enter payments made to weighmasters, and that the 
falsity of the 1949 annual report was due to the fact that it did 
not disclose the sum of approximately $40,000, which sum was 
listed as business expenses in the respondent’s 1949 income tax 
return. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby, of McAdams and Kirby, Chicago, 
Illinois. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. 
Horn, Office of the Solicitor, United States Department of Agri- 
culture, appeared as counsel for the complainant. The hearing 
began in Chicago on August 9, 1951, and with intervening re- 
cesses, was concluded on February 20, 1952. The examiner issued 
a report proposing that the respondent be found to have violated 
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the act as charged. The respondent filed exceptions and oral argu- 
ment was held before me on March 12, 1953. 


False Weights 


The parties stipulated that the testimony of Frank M. Flynn, 
Vern C. Kennedy, Jerome 8S. Porcaro, Donald R. Jones, Charles 
L. Richard, H. O. Hem, and Foster V. Waltz, appearing on pages 
9 to 367, inclusive, of the transcript in a similar proceeding against 
Joseph P. Kelly and Edward Kennedy, P&S Dockets 1926 and 
1927, and the testimony of Charles L. Richard appearing on pages 
1747 to 1764, inclusive, of the transcript in a similar proceeding 
against Richard W. Arnold, P&S Docket No. 1933, be adopted and 
incorporated by reference into the record of this proceeding. Cer- 
tain exhibits were also received in evidence pursuant to such stip- 
ulation. It was further stipulated that the respondent owned the 
livestock described in the scale tickets listed in the order of in- 
quiry and that the cattle were bought by or sold for him for the 
prices indicated in Complainant’s Exhibit 17 (pp. 179-182, 267). 

With respect to the eleven transactions specifically described in 
the order of inquiry, the complainant introduced weighing records 
made by a concealed automatic weight recording machine attached 
to scale A-3. In each of these eleven instances there were signifii- 
cant differences between the weight as disclosed by these machine 
records and the weight as it appeared on the scale tickets issued 
by weighmaster Quinn (Complainant’s Exhibits 5-15, inclusive). 
To support the charge that the respondent had engaged in bribery 
transactions “at divers other times during the year 1950,” nine 
former weighmasters testified that at various times during 1950 
the respondent asked them to underweigh cattle which he was buy- 
ing or overweigh cattle which he was selling, that they did so, and 
that the respondent paid them in cash for doing so (pp. 3-175). 

Frank M. Flynn, general superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under Government supervision 
and so maintained as to insure accuracy (Complainant’s Exhibits 
1, 2; Kelly-Kennedy transcript, pp. 11-57). Mr. Flynn and John 
S. Porcaro, assistant general superintendent of the stockyard com- 
pany, testified as to the circumstances surrounding the installation 
of the automatic weigh recording machines which were attached 
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to certain scales in the stockyard (Kelly-Kennedy transcript, pp. 
58-72, 113-118, 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of installa- 
tion of the machines and testified that before leaving the factory 
the machines were required to operate within one-half the maxi- 
mum tolerance recommended by the National Conference of 
Weights and Measures, namely, one part in one thousand (Com- 
plainant’s Exhibits 3, 4; Kelly-Kennedy transcript, pp. 130-171). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made. 
He described these operations and also explained the significance 
of some of the prints appearing on the tapes (Kelly-Kennedy, pp. 
188-197). The original tape record removed from the weight re- 
cording machine attached to Scale A-3 was identified and admitted 
in evidence by stipulation (p. 181; Complainant’s Exhibit 16). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, 
supervised and reviewed the assembling of all weighing data and 
their compilation in exhibit form. He described the method by 
which the data on the scale tickets were correlated and compared 
with the data on the tape record made by the automatic recorder. 
He also described weighing practice and procedure, analyzed the 
tape record of the eleven specified transactions in issue, and ex- 
plained the effect which certain techniques in weighing or varia- 
tions therefrom would have upon the tape record (pp. 183-194; 
Complainant’s Exhibits 5-15, inclusive; Kelly-Kennedy transcript, 
pp. 324-367). 

Melvin C. Smith, an auditor in the Chicago office of the Packers 
and Stockyards Division, identified an exhibit which he prepared 
showing that $866.23 accrued to the respondent as a result of the 
eleven transactions charged in the order of inquiry (pp. 195-197; 
Complainant’s Exhibit 17). 

Joseph Quinn, the weighmaster who weighed the eleven drafts 
described in the order of inquiry, testified on behalf of the re- 
spondent. He denied that he ever favored the respondent by weigh- 
ing light or heavy, or that he had ever received any money from 
the respondent. He claimed that shippers were usually present in 
the scale house when livestock was being weighed and could ob- 
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serve weighing operations. He also testified that he was aware 
of the presence of a device under the scale platform on October 
16, 17 and 18, 1950, the dates of the eleven transactions in ques- 
tion (pp. 210-247). 

The respondent testified in his own behalf that he never bribed 
Quinn or any other weighmaster and that he had never asked for 
any favors from or paid any money to any weighmaster. He as- 
serted that the testimony of the nine weighmasters to the opposite 
effect was false (pp. 261-263). He testified further that he profited 
from price differentials which accrued to him by reason of his skill 
in sorting cattle after purchase, and that his profits were not de- 
rived from nor dependent upon weight gains (pp. 251-252). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Street- 
er-Amet machine is not as accurate as the beam type scale in use 
at the stockyard (Kelly-Kennedy transcript, pp. 209-274). Foster 
V. Waltz, who was formerly active in the field of designing and 
building scales, testified similarly (Kelly-Kennedy transcript, pp. 
274-320). 


False Records and Reports 


Melvin C. Smith testified for the complainant that he had ex- 
amined the respondent’s books and records and had found no 
entries of payments made to weighmasters during 1950 (pp. 197- 
198; Complainant’s Exhibit 18). With respect to 1949, the com- 
plainant introduced an audit of the respondent’s business expenses 
taken from his books, a copy of the annual report which he sub- 
mitted to the Packers and Stockyards Division, and a copy of the 
income tax return which he filed with the Bureau of Internal 
Revenue (Complainant’s Exhibits 19-21, inclusive). The income 
tax return showed total business expenses incurred in connection 
with his business as a “cattle trader,” in the amount of $51,456.19, 
while the expenses listed in the annual report totalled $7,598.94 
(Complainant’s Exhibit 22). 

The respondent testified that he had nothing to do with his 
books which were kept for him by a clearing firm, that he knew 
nothing about the preparation of the annual reports, and that 
such reports were made out by an employee of the clearing firm. 
He claimed that his books reflected all his business expenses, that 
he instructed the person who prepared his annual report to in- 
clude everything which appeared on the books, and that he 
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was “stunned” to discover later that the report did not contain 
all expenses shown on the books (pp. 254-260). 


FINDINGS OF FACT 
1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard), operated by the Union Stock Yard & Transit 
Company of Chicago (hereinafter called the stockyard company), 
was at all times hereinafter mentioned a posted stockyard subject 
to the provisions of the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seqg.). 


2. Morris J. Meyer, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary or Agri- 
culture as a dealer buying and selling cattle for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of such weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such correct weight in printed form on a 
scale ticket issued by the stockyard company. The weight thus 
recorded on the scale ticket determines the total sum which the 
buyer of the livestock pays to the seller. 


4. At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the plat- 
form are closed in order to confine the animals to the platform. 
As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh 
beam and signs the ticket. When the weighing operation is com- 
pleted, he presses a button which actuates an electric bell as a 
signal to stockyard personnel stationed near the scale platform 
outside the scalehouse that the animals may be driven off the plat- 
form. In executing scale tickets, draft number one is assigned to 
the first draft weighed on each day and each draft thereafter is 
consecutively numbered. These draft numbers are independent of 
the serial numbers on the scale tickets. 


5. It was routine procedure for all weighmasters to balance 
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their scales at intervals throughout the day in order to compensate 
for the increase or decrease in the “dead load” on the platform, 
consisting of debris, droppings, etc. This was done by manipu- 
lating a balance ball until the beam was in a balanced position 
with the platform empty. The weighmaster generally signaled his 
intention to balance the scale by pressing the electric bell button 
two or more times while the draft just weighed was on the scale 
or sometimes as it was being driven off. This signal served as 
notice to all persons to keep the platform clear of animals while 
the scale was being balanced. When this balancing operation was 
completed, the weighmaster again signaled by ringing the bell 
once to indicate that he was ready to weigh the next draft. The 
first balance during the day was generally taken before the first 
draft was weighed or, on some occasions, within the first few 
drafts. 


6. The scales used at the stockyard are beam type scales, in 
which the load on the scale platform is counterbalanced by a 
weigh beam and poise assembly. In determining the weight, the 
weighmaster moves the main poise along the weigh beam and 
adjusts the fractional poise until the entire poise assembly is in a 
position where the weigh beam is balanced. The beam is properly 


balanced when the needle of the over-under indicator, sometimes 
called the Spinks indicator, is in the approximate center of the in- 
dicator target. When the weigh beam is thus balanced, the correct 
weight of the load on the platform is the figure indicated by the 
position of the poise assembly. The mechanism which prints the 
weight on the scale ticket is part of the poise assembly and is oper- 
ated by inserting the ticket in a slot of the printing mechanism and 
pressing a hand lever. The impression is made by type figures so 
located on the weigh beam that they will register the weight value 
indicated by the poise assembly. In other words, the value regis-. 
tered by this printing mechanism is determined by the position 
of the poise assembly on the weigh beam and not by the load on 
the scale platform. Accordingly, after the weighmaster has prop- 
erly balanced the weigh beam, the correct weight will appear on 
the scale ticket only if it is printed without moving any part of 
the poise assembly. If any such movement takes place prior to 
operating the printing lever, the printed figure on the scale ticket 
will be greater than or less than the correct weight depending 
upon the direction in which the poise assembly was moved. 


7. Beginning in the early part of 1950, and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
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except supervisory officials, automatic weight recording machines 
were attached to certain scales in the stockyard in order to check 
the accuracy of weights appearing on scale tickets. The machines 
were located under the scale platforms, in pits which were locked 
and were accessible only to supervisory officials of the stockyard 
company or employees of the manufacturer of the machines. Each 
week-end after the close of business, these employees removed the 
roll of tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date and scale number, signed 
it, and delivered it to stockyard officials who were present during 
the operation. This record was subsequently turned over to the 
Packers and Stockyards Division. The beginning portion of the 
tape roll which was left in the machine for the next week’s record, 
or a new roll if one was required, was then marked and signed 
in a similar fashion (Kelly-Kennedy transcript, pp. 58-119, 134- 
183, 188-192). 

8. The Streeter-Amet weight recorders installed operated 
upon the principle of a dial-type automatic scale and automatic- 
ally weighed and registered the weight on the platform without 
regard to the movement of the weigh beam or poise. Every contact 
with the electric bell button actuated the printing mechanism of 
the machine. Accordingly, when the weighmaster signaled his 
intention to take a balance by pressing the button two or three 
times, the result would appear as two or three impressions on the 
tape record. When the weighmaster signaled completion of the 
balancing operation by a single pressing of the bell button, the 
result was a registration on the tape record made at a time when 
the scale platform was empty and it indicated the “dead load” 
on the platform. 


9. The data from both sources — scale ticket and tape records 
— were assembled in tabular form and introduced in evidence. 
Each exhibit, or series of exhibits, consists of a scale ticket cover- 
ing a questioned transaction and one or more photostatic sheets 
which list in chronological order all or some of the weighing trans- 
actions for that day, including the questioned transaction (Com- 
plainant’s Exhibits 5-15, inclusive). With each tabular sheet there 
is included, in photostatic form, that portion of the tape record 
which corresponds to the transactions listed on the sheet. These 
tabular sheets show, for each weighing transaction, the informa- 
tion appearing on the scale ticket, the weight figure appearing 
on the tape record of the recording machine, this weight figure 
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as adjusted to allow for the “dead load” on the platform, and the 
difference between this adjusted weight figure and the scale ticket 
weight. These differences ranged from 140 to 330 pounds for the 
eleven transactions in question. The differences are amounts of 
weight added to or deducted from the correct weights. 

10. On 11 occasions in 1950 Joseph Quinn, a weighmaster em- 
ployed by the stockyard company and stationed at Scale A-3, 
weighed drafts of livestock which the respondent was buying or 
selling at less or more weight, respectively, than the correct 
weights, and issued scale tickets on behalf of the stockyard com- 
pany which, in each case, showed a weight greater or less than 
the correct weight by amounts ranging from 140 to 330 pounds. 
The date of each such transaction and other pertinent data with 
respect thereto are as follows: 


PURCHASES 
Amount of 
Weight 
Deducted 
Commission From Complain- 
Firm From Correct Correct Scale ant’s 
Date Draft Which No.of Weight Weight Ticket Exhibit 
1950 No. Purchased Head (Pounds) (Pounds) No. No. 
Oct. 16 33 Chicago 33 23,965 275 B-188566 5 
Producers 
Oct. 16 34 " 24 24,390 290 B-188567 6 
Oct. 16 50 20 20,780 330 B-188583 7 
Oct. 16 51 - 18 18,670 290 B-188584 8 
Oct. 16 53 i 18 16,325 225 B-188586 9 
Oct. 16 54 ” 17 13,790 260 B-188587 10 
Oct. 17 48 * 9 8,160 160 B-188752 11 
Oct. 17 49 ” 21 20,025 285 B-188753 12 
Oct. 17 82 ” 16 16,685 290 B-188786 13 
SALES 
Amount of 
Weight 
Person or Added Above Complain- 
Firm to Correct Correct Scale ant’s 
Date Draft Which No.of Weight Weight Ticket Exhibit 
1950 No. Sold Head (Pounds) (Pounds) No. No. 
Oct. 18 103 Swift 21 14,960 140 B-194527 14 
Oct. 18 104 ” 24 19,920 330 B-194528 15 


11. At various times during the year 1950, the respondent re- 
quested James E. Nevels, Michael J. Shanahan, Fred Rickert, 
Cornelius J. Knudson, Rudolph R. Knade, James J. Sheehan, and 
Floyd J. Avery, weighmasters employed by the stockyard com- 
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pany, to add weight to certain drafts of cattle owned by the re- 
spondent which were about to be weighed for purposes of sale 
for the respondent’s account, or to subtract weight from certain 
drafts of cattle which were about to be weighed for purposes of 
sale to the respondent. Pursuant to such requests, the said weigh- 
masters issued scale tickets on behalf of the stockyard company 
which, in each case, showed a weight greater or less than the cor- 
rect weight. 


12. Shortly after the transactions described in Finding of 
Fact 11, the respondent gave cash payments to each of the said 
weighmasters, which payments were intended by the respondent 
and accepted by the weighmasters as compensation for the weight 
added to or subtracted from each draft. 


13. On five or six occasions in 1950, John J. Riordan, a weigh- 
master employed by the stockyard company, acting pursuant to 
requests previously made or to an agreement or understanding 
between the respondent and the said John J. Riordan, weighed 
drafts of cattle owned by the respondent and being sold for his 
account at more than their correct weights and issued scale tickets 
on behalf of the stockyard company which, in each case, showed 
a weight greater than the correct weight. On three occasions in 
1950, shortly after the transactions above described, an individual 
known as “Tode,” acting on behalf of the respondent, made cash 
payments to the said John J. Riordan, which payments were in- 
tended by the respondent and the said “Tode” and accepted by 
the said John J. Riordan as compensation for the weight added 
to each draft. 


14. On three occasions in 1950, Fred Wilke, a weighmaster 
employed by the stockyard company, acting pursuant to requests 
previously made by the respondent or to an understanding or 
agreement between the respondent and the said Fred Wilke, 
weighed drafts of cattle owned by the respondent and being sold 
for his account at more than their correct weights and issued 
scale tickets on behalf of the stockyard company which, in each 
case, showed a weight greater than the correct weight. On three 
occasions in 1950, shortly after the transactions above described, 
an individual known as “Leslie,” acting on behalf of the respond- 
ent, made cash payments to the said Fred Wilke, which payments 
were intended by the respondent and the said “Leslie’ ’and ac- 
cepted by the said Fred Wilke as compensation for the weight 
added to each draft as above described. 
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15. In the usual course of business, the original of each scale 
ticket described above was retained among the records of the 
stockyard company, and the information on each such scale ticket 
was incorporated in the respondent’s own records. A copy of each 
scale ticket was received by the selling agency or commission firm 
and the information thereon contained was, in the usual course of 
business, incorporated in the records of the commission firm. The 
respondent had operated as a dealer at the stockyard for many 
years and these facts were known to him. 


16. The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Frank Keys, Incorporated, 
a market agency at the stockyard. The respondent’s books and 
records were examined by employees of the Packers and Stock- 
yards Division but such books and records did not reflect any of 
the payments made to weighmasters during 1950 as described 
above. 


CONCLUSIONS 
I 


In outline, the evidence against the respondent on the charge 
of causing false weighings consists of the testimony of nine former 
weighmasters and evidence of a documentary nature showing dif- 
ferences between the weights imprinted on scale tickets by former 
weighmaster Joseph Quinn and weights obtained through the use 
of an independent automatic weight recorder. 

James E. Nevels testified that the respondent requested over- 
weight on one occasion at Scale D-2 during the first week in De- 
cember 1950. The witness stated that he complied with this request 
by adding 80 pounds to the particular draft, and was paid $3 
therefor on the following Thursday (pp. 3-6, 15). Michael J. 
Shanahan testified that on several occasions during 1950 at var- 
ious scales, the respondent asked for and received up to 100 pounds 
of overweight, on cattle which he was selling. According to the 
witness, the respondent also requested that he be favored in the 
weighing of cattle being purchased by him. Shanahan stated that 
he did as the respondent asked and was paid at the rate of $3 
per hundredweight for his services (pp. 18-27). Fred Rickert 
remembered one occasion in 1950 when the respondent identified 
his cattle, asked for and received a specified amount of overweight, 
and paid the witness in cash (pp. 31-39). Cornelius J. Knudson 
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described several conversations and occasions when he favored 
the respondent in weights. He stated that the transactions occurred 
at Scales A-3 and A-31%, and that they included purchases and 
sales by the respondent. He testified further that he gave the re- 
spondent weight more than five times in 1950, that he was paid 
several times by the respondent for a total of about $200, and 
that he had favored the respondent in the manner described for 
a period of about two years prior to 1950 (pp. 42-78). 

Rudolph Knade testified that he gave the respondent weight 
“half a dozen times” during 1950 when the respondent was selling 
cattle. He described conversations with the respondent on those 
occasions and stated that the respondent paid him in cash on 
Thursday or Friday of the same week at the rate of $2 per hun- 
dredweight. He recalled one specific occasion when he added about 
100 pounds on a draft which the respondent was selling and an- 
other specific occasion when he subtracted a small amount from 
a draft which the respondent was purchasing (pp. 80-89). James 
J. Sheehan remembered one transaction in 1950 when, at the re- 
spondent’s request, he overweighed a draft of the respondent’s 
cattle at Scale A-3 by 50 pounds. He described his conversation 
with the respondent and testified that the latter placed $1 in his 
pocket in payment for such overweight (pp. 94-99). Floyd J. Avery 
testified that he added and subtracted up to 50 pounds several 
‘times during 1950 in connection with sales and purchases by the 
respondent, that the transactions occurred at Scales A-3 and D-2, 
and that he was paid in cash by the respondent (pp. 104-117). 

John J. Riordan testified that during 1950 he overweighed five 
or six drafts of cattle sold by the respondent, that in each case 
an individual known to the witness as “Tode,” who was employed 
by the respondent, told the witness that the cattle belonged to the 
respondent, that he added from 50 to 100 pounds to each of the 
drafts, and that ‘“‘Tode” paid him $4, $6, and $5, on three different 
occasions, for such overweights. He testified that the payments 
were made on Thursdays (pp. 125-138). 

Fred Wilke remembered three instances in connection with 
which he added weight to drafts of cattle which the respondent 
was selling. He testified that on the first occasion the cattle were 
identified by the respondent himself and the witness added 40 to 
50 pounds to the draft, and that on the second and third occasions 
the cattle were identified by a person known to the witness as 
“Leslie,” who represented the respondent, and that on these two 
occasions 80 to 100 pounds were added to the weight of the drafts. 
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The witness testified further that these transactions took place at 
Scales A-314 and D-2, and that he received three payments of 
cash from Leslie. The witness also described conversations which 
he had with the respondent prior to the above described incidents 
in which the witness was asked to favor the respondent and he 
agreed to do so (pp. 149-165). 

The complainant introduced no scale tickets or other documen- 
tary evidence with reference to the transactions described by these 
nine weighmasters and, during the course of the hearing, counsel 
for the respondent objected to much of this testimony and moved 
that it be stricken on the ground that it was too general and in- 
definite and did not relate to any specific charge. The examiner 
overruled these objections and denied the motions. Seven wit- 
nesses testified in definite terms that they knowingly and inten- 
tionally overweighed or underweighed the respondent’s cattle at 
his request on various occasions in 1950 and that the respondent 
paid them for these false weights in cash at regular intervals and 
at a uniform rate. The other two witnesses testified to the same 
effect, except that the cattle were identified at the scale and the 
payments were made by other persons acting on the respondent’s 
behalf. 

The testimony of the former weighmasters is sufficiently defin- 
ite to find and conclude that the respondent violated section 312 (a) 
of the act which makes it unlawful “. . . to engage in or use any 
unfair, unjustly discriminatory or deceptive practice or device 
...? The hearing examiner who saw and heard the former weigh- 
masters testify and who saw and also heard the respondent testify 
believed the former weighmasters. We see no compelling reason 
to overrule the hearing examiner.’ 

As to the specified transactions in Finding of Fact 10, we con- 
clude as in the case of similar situations in other companion pro- 
ceedings that the automatic recorder tapes demonstrates that the 
weights printed on the scale tickets were false and corroborate 
other evidence that false weighings in respondent’s transactions 
took place. As in the other proceedings, however, we do not con- 
clude that the respondent caused the false weights by paying the 
weighmaster cash or other compensation which is the violation 


1The respondent's grievances as to lack of precision and specificity have been discussed 
and answered in similar proceedings. See In re Brodie, 11 A.D, 860 (1952). 

3Cases such as N.L.R.B. v. Universal Camera Co., 190 F.(2d) 429 (C.C.A. 2d, 1951), and 
Great Western Food Distributors, Inc. v. Brannan, 201 F.(2d) 476 (C.C.A. 7th, 1953), hold 
that a hearing examiner should not ordinarily be overruled on a finding that rests upon 


the credibility of witnesses. 
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charged against the respondent. Quinn denied the false weighings 
cnarged and denied payment from the respondent. While Quinn’s 
testimony was not believed by the hearing examiner, there is no 
testimony from any other witness that Quinn was solicited by the 
respondent and paid by him. Any finding that the respondent 
caused Quinn’s false weighing by bribery would depend upon in- 
ferences drawn from (1) the automatic recorder tapes and (2) 
the fact that other weighmasters were paid by the respondent 
to weigh falsely. We refrained from employing such indirect link- 
age in the other similar proceedings where the weighmaster in- 
volved did not testify and we think we should do so here where 
the weighmaster testified in denial of any wrongdoing. 


II 


The respondent by causing weighmasters to weigh falsely also 
caused the issuance of false scale tickets, copies of which are main- 
tained in the usual course of business as records by the stockyard 
company, any commission firm involved and by the respondent. 
The respondent knew such to be the practice and, therefore, wil- 
fully caused false entries to be made in records and violated sec- 
tion 402 of the act which incorporates section 10 of the act estab- 
lishing the Federal Trade Commission. 

No records were made by the respondent of the payments to 
weighmasters in 1950 and thus section 401 of the act was breached. 

The charge of violating section 401 of the act for 1949 was 
dropped because the complainant’s bill of particulars alleged that 
this charge concerned failure to keep records of payments to weigh- 
masters in 1949. No proof of payments in 1949 was made. The 
respondent’s annual report for 1949, however, states that his busi- 
ness expenses for 1949 were $7,598.94, whereas his books and rec- 
ords for 1949 showed total business expenses of $56,717.55 and his 
Federal income tax return listed total business expenditures for 
1949 of $51,456.19. The respondent disclaimed any intention of fil- 
ing a false annual report for 1949 and sought to escape responsi- 
bility by blaming the false annual report on the clearing agency 
which prepared it. While the filing of the report omitting some of 
the expenses listed in his books and records was undoubtedly care- 
less, and perhaps so careless as to constitute wilfulness, we hesi- 
tate to conclude that a wilfully false report was filed in view of 
the fact that his books and records, which were open for inspec- 
tion, reflect the expenditures, some of which at least appear to be 
legitimate. Accordingly, under the circumstances, the charge of 
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fling a wilfully false report for 1949 is dismissed. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed herein that are inconsistent with this decision 
and order are overruled. 


ORDER 


Respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of causing false weighing of livestock at any 
posted stockyard; and 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda, or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act. is suspended for a 
period of 10 months from the effective date hereof. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. This order shall become effective on the 20th 
day after this date. 


(No. 3522) 


In re JAMES C. MurRRAY. P&S Docket No. 1942. Decided May 27, 
1953. 


Suspension of Registration for Sixteen Months 
Headnotes in 12 A.D. 599, applicable here. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. Wil- 
liam T. Kirby of McAdams and Kirby, of Chicago, Illinois, for respond- 
ent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an order of inquiry and notice of hearing issued February 6, 1951, 
by H. E. Reed, Director, Livestock Branch, Production and Mar- 
keting Administration, United States Department of Agriculture, 
acting under authority delegated by the Secretary of Agriculture. 
Amendments of the order of inquiry and notice of hearing were 
filed on March 7 and April 30, 1951. The respondent is an indi- 
vidual registered as a market agency and as a dealer under the 
act and, at the times specified in the order of inquiry, was so en- 
gaged at the Union Stock Yards, Chicago, Illinois, a stockyard 
posted under the act. 

The order of inquiry, as amended, charges (1) that on 17 speci- 
fied dates in 1950 the respondent caused weighmasters employed 
by the stockyard company, by means of cash payments or other 
compensation given to them, to weigh hogs sold by him at more 
than their true weights and to weigh hogs purchased by him at 
less than their true weights and to issue scale tickets bearing such 
false weights, (2) that the respondent’s books and records did not 
disclose all expenses incurred in his business during 1949 and 
1950, and (3) that the respondent failed to disclose in his 1949 
annual report items of expense incurred to the extent of approxi- 
mately $9,122. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appear- 
ing on the scale tickets described in the order of inquiry. He denied 
committing the acts alleged to have been in violation of the statute. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby, of McAdams and Kirby, Chicago, 
Illinois. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. 
Horn, Office of the Solicitor, United States Department of Agri- 
culture, appeared as counsel for the complainant. The hearing 
began in Chicago on August 9, 1951, and with intervening re- 
cesses, was concluded on February 19, 1952. The examiner issued 
a report proposing that the respondent be found to have violated 
the act as charged except as to the charges of filing a false annual 
report for 1949 and failing to keep adequate records in 1949, The 
respondent filed exceptions and oral argument was held before me 


on March 12, 1953. 





51, 
ar- 
re, 
re. 
re 
di- 
he 
n- 
rd 


ci- 





IN RE MURRAY 647 
Cite as 12 A.D. 645 


False Weights 


The parties stipulated that the testimony of Frank M. Flynn, 
Vern C. Kennedy, John S. Porcaro, Donald R. Jones, Charles L. 
Richard, H. O. Hem, and Foster V. Waltz, appearing on pages 9 
to 367, inclusive, of the transcript in a similar proceeding against 
Joseph P. Kelly and Edward Kennedy, P&S Dockets 1926 and 
1927, and the testimony of Charles L. Richard appearing on pages 
1747 to 1764, inclusive, of the transcript in a similar proceeding 
against Richard W. Arnold, P&S Docket 1933, be adopted and 
incorporated by reference into the record of this proceeding. Cer- 
tain exhibits were also received in evidence pursuant to such stip- 
ulation (pp. 82-85). 

Several former weighmasters testified that at various times dur- 
ing 1950 the respondent asked them to overweigh his hogs, that 
they did so, and that the respondent paid them in cash for doing 
so (pp. 3-78). The complainant also introduced weighing records 
made by concealed automatic weight recording machines attached 
to the scales in order to show, by comparison with the scale tickets, 
the amount of weight added or subtracted in each instance (Com- 
plainant’s Exhibits 5-21, inclusive). 

Frank M. Flynn, general superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operations, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under Government supervision 
and so maintained as to insure accuracy (Complainant’s Exhibits 
1 and 2; Kelly-Kennedy transcript, pp. 11-57). Mr. Flynn and 
John S. Porearo, assistant general superintendent of the stock- 
yard company, testified as to the circumstances surrounding the 
installation of the automatic weight recording machines (Kelly- 
Kennedy transcript, pp. 58-72, 113-118, 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation, and method of installa- 
tion of the machines and testified that before leaving the factory 
the machines were required to operate within one-half the maxi- 
mum tolerance recommended by the National Conference of 
Weights and Measures, namely, one part in one thousand (Com- 
plainant’s Exhibits 3, 4; Kelly-Kennedy transcript, pp. 130-171). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 











648 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 645 


of the machines and the removal of the tape record which they 
made. He described these operations and also explained the signi- 
ficance of some of the prints appearing on the tapes (Kelly-Ken- 
nedy transcript, pp. 188-197). The original tape records removed 
from the weight recording machines attached to scales C-2 and 
C-3 were identified and admitted in evidence by stipulation (p. 84; 
Complainant’s Exhibits 22-23). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, super- 
vised and reviewed the assembling of the weighing data and its 
compilation in exhibit form. He described the method by which 
the data on the scale tickets were correlated and compared with 
the data on the tape record made by the automatic recorders, He 
also described weighing practice and procedure, analyzed the tape 
records, and explained the effect which certain techniques in weigh- 
ing or variations therefrom would have upon the tape record. 
Richard testified that in his opinion the adjusted tape record 
weights of the automatic weight recorders were the correct 
weights of the specified transactions in issue and that the large 
differences between the adjusted tape record weights and the scale 
ticket weights could be due only to intentional misweighing by 
the weighmasters. (pp. 86-95; Complainant’s Exhibits 5-21, in- 
clusive; Kelly-Kennedy transcript, pp. 324-367). 

Melvin C. Smith, an accountant in the Chicago office of the Pack- 
ers and Stockyards Division, identified an exhibit which he pre- 
pared showing that a total of $691.65 accrued to the respondent 
as a result of the weight alleged to have been added to and sub- 
tracted from the correct weight of the hogs in the transactions set 
forth in the order of inquiry, as amended (pp. 96-97; Complain- 
ant’s Exhibit 34). He also identified an exhibit, which he prepared 
from information contained in the respondent’s annual report for 
1950, summarizing the respondent’s dealer operations for that 
year (pp. 102-103; Complainant’s Exhibits 35, 42). 

The respondent did not offer any testimony except by way of 
incorporation from the Kelly-Kennedy transcript of the testi- 
mony of two expert witnesses (p. 85). In such incorporated testi- 
mony, H. O. Hem, a scale engineer, testified to the effect that, for 
various reasons which he described, the automatic type of weight 
recorder such as the Streeter-Amet machine is not as accurate as 
the beam type scale in use at the stockyard (Kelly-Kennedy tran- 
script, pp. 209-274), and Mr. Foster V. Waltz, who was formerly 
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active in the field of designing and building scales, testified simi- 
larly (Kelly-Kennedy transcript, pp. 274-320). 

Melvin C. Smith testified for the complainant that he had exam- 
ined the respondent’s books and records and had found no entries 
of payments to weighmasters during 1950 (pp. 97-99; Complain- 
ant’s Exhibits 36, 36A). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard, operated by the Union Stock Yard & Transit 
Company of Chicago (hereinafter called the stockyard company), 
was at all times hereinafter mentioned a posted stockyard sub- 
ject to the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.). 


2. James C. Murray, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary of Agri- 
culture as a market agency buying hogs on a .commission basis 
and as a dealer buying and selling hogs for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of such weighmasters 
to determine the correct weight of livestock being bought or sold 
and to record such correct weight in printed form on a scale ticket 
issued by the stockyard company. The weight thus recorded on 
the scale ticket determines the total sum which the buyer of the 
livestock pays to the seller. 


4. At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the plat- 
form are closed in order to confine the animals to the platform. 
As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh 
beam and signs the ticket. When the weighing operation is com- 
pleted, he presses a button which actuates an electric bell as a 
signal to stockyard personnel stationed near the scale platform 
outside the scalehouse that the animals may be driven off the plat- 
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form. In executing scale tickets, draft number one is assigned to 
the first draft weighed on each day and each draft thereafter is 
consecutively numbered. These draft numbers are independent of 
the serial numbers on the scale tickets. 


5. It was routine procedure for all weighmasters to balance 
their scales at intervals throughout the day in order to compen- 
sate for the increase or decrease in the “dead load’ on the plat- 
form, consisting of debris, droppings, etc. This was done by man- 
ipulating a balance ball until the beam was in a balanced position 
with the platform empty. The weighmaster generally signaled his 
intention to balance the scale by pressing the electric bell button 
two or more times while the draft just weighed was on the scale 
or sometimes as it was being driven off. This signal served as 
notice to all persons to keep the platform clear of animals while 
the scale was being balanced. When this balancing operation was 
completed, the weighmaster again signaled by ringing the bell 
once to indicate that he was ready to weigh the next draft. The 
first balance during the day was generally taken before the first 
draft was weighed or, on some occasions, within the first few 
drafts, 

6. The scales used at the stockyard are beam type scales in 
which the load on the scale platform is counterbalanced by a weigh 
beam and poise assembly. In determining the weight, the weigh- 
master moves the main poise along the weigh beam and adjusts 
the fractional poise until the entire poise assembly is in a position 
where the weigh beam is balanced. The beam is properly balanced 
when the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct weight 
of the load on the platform is the figure indicated by the position 
of the poise assembly. The mechanism which prints the weight 
on the scale ticket is part of the poise assembly and is operated 
by inserting the ticket in a slot of the printing mechanism and 
pressing a hand lever. The impression is made by type figures so 
located on the weigh beam that they will register the weight 
value indicated by the poise assembly, In other words, the value 
registered by this printing mechanism is determined by the posi- 
tion of the poise assembly on the weigh beam and not by the load 
on the scale platform. Accordingly, after the weighmaster has 
properly balanced the weigh beam, the correct weight will appear 
on the scale ticket only if it is printed without moving any part 
of the poise assembly. If any such movement takes place prior to 
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operating the printing lever, the printed figure on the scale ticket 
will be greater than or less than the correct weight depending 
upon the direction in which the poise assembly was moved. 


7. Beginning in the early part of 1950 and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, automatic weight recording 
machines were attached to certain hog scales in the stockyard in 
order to check the accuracy of weights appearing on scale tickets. 
The machines were located under the scale platforms, in pits which 
were locked and were accessible only to supervisory officials of 
the stockyard company or employees of the manufacturer of the 
machines. Each weekend and after the close of business, these 
employees removed the roll of tape upon which the past week’s 
weighings were recorded, marked the end of the tape with the 
date and scale number, signed it, and delivered it to stockyard 
officials who were present during the operation. This record was 
subsequently turned over to the Packers and Stockyards Division, 
Livestock Branch, Production and Marketing Administration. The 
beginning portion of the tape roll which was left in the machine 
for the next week’s record, or a new roll if one was required, was 
then marked and signed in a similar fashion ( Kelly-Kennedy 
transcript, pp. 58-119, 184-188, 188-192). 


8. The Streeter-Amet weight recorders installed operated upon 
the principle of a dial-type automatic scale and automatically 
weighed and registered the weight on the platform without regard 
to the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the balancing 
operation by a single pressing of the bell button, the result was a 
registration on the tape record made at a time when the scale 
platform was empty and it indicated the “dead load” on the plat- 
form. 

9. The data from both sources—scale tickets and tape records 
— were assembled in tabular form and introduced in evidence. 
Each exhibit or series of exhibits consists of a scale ticket cover- 
ing a questioned transaction and one or more photostatic sheets 
which list in chronological order all or some of the weighing trans- 
actions for that day including the questioned transaction (Com- 
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plainant’s Exhibits 5-21, inclusive). With each tabular sheet there 
is included, in photostatic form, that portion of the tape record 
which corresponds to the transactions listed on the sheet, These 
tabular sheets show, for each weighing transaction, the informa- 
tion appearing on the scale ticket, the weight figure appearing on 
the tape record of the recording machine, this weight figure as 
adjusted to allow for the “dead load” on the platform, and the 
difference between this adjusted weight and the scale ticket weight. 
These differences ranged from 90 pounds to 570 pounds for the 
17 transactions in connection with which the respondent was 
charged. The differences are amounts of weight added to or de- 
ducted from the correct weights. 

10. On seven occasions in 1950 the respondent requested var- 
ious weighmasters employed by the stockyard company to add 
weight to certain drafts of hogs owned by him which were about 
to be weighed for purposes of sale for the respondent’s account. 
Pursuant to such requests, the said weighmasters weighed such 
drafts of hogs at more than their correct weights by fraudulently 
moving the poise assembly and issued scale tickets on behalf of 
the stockyard company which, in each case, showed a weight 
greater than the correct weight by amounts ranging from 110 to 
410 pounds. The date of each transaction and other pertinent data 
with respect thereto are as follows: 
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11. On eight occasions in 1950 various weighmasters employed 
by the stockyard company weighed drafts of hogs owned by the 
respondent and being sold for his account at more than their cor- 
rect weights and issued scale tickets on behalf of the stockyard 
company which, in each case, showed a weight greater than the 
correct weight by amounts ranging from 110 pounds to 570 
pounds. The date of each transaction and other pertinent data 
with respect thereto are as follows: 








6 
36 
© 


IN RE MURRAY 


Cite as 12 A.D. 645 


LT 

oT 

st 

FT 

02 

6T 

1% 

8T 

‘ON 

FQLY ZA 
8..UD 
-urpjdmog 


ed 
he 
r- 


rd 
he 


&hrees-a 
T8EZEs-a 
SPsgte-a 
6P898T-Z 
8LESTI-a 
eroT-a 
OLES66-V 
S8PhC6-V 
‘ON 
FO49UE 
9709S 


70 
ita 


OFZ 
022 
OLE 
OLS 
OTT 
OFT 
08z 
OsT 
(spunog) 
24 h19 
q99LLOD 


920QV P29PPV 


24619 M 


{0 qunowy 


08z‘LT 
0S9‘TT 
06L‘ST 
0ZT‘0z 
088‘LT 
o9r‘'st 
OLT‘ST 
oe9o‘FT 
(spunog) 
24 610M 
79dLL09 


uurg 9L 
uelod LS 
uvjog €9 
uelog €6 
“quey &P 
BMO] Le 
uutn® SZ 
we[od 

Utd gs 

“UUu0dD =86>ppea 
fo 

“ON 


anoully 
qnouwlly 
wOsT!M 
WOsT! M 
ieay 
UOsTIM 
ie3y 
HEH P 
JTW 
safing 


9P eo 
€8 €-O 
TTT £0 
09 $9 
os oO 
6 oO 
vO. €§0)D 
6 €-0 
“ON ‘ON 
2{viq 9102 


uoTTeL 
uoTl®.L 
wore L 
exIN0Yy,.O 
uvZouuly 
suof'] 
suo] 
qouze MM 
4048DUuL 
~y 619M 





8/TT 
L/TT 
08/0T 
LT/0T 
vT/6 
61/L 
ST/L 
vT/9 
osér 
230q 











656 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 645 





12. On two occasions in 1950 at scale C-3, E. J. Cannon, a 
weighmaster employed by the stockyard company, acting pursu- 
ant to requests previously made by the respondent or to an under- 
standing or agreement between the respondent and the said weigh- 
master, weighed drafts of hogs being purchased by the respondent 
at less than their correct weights by fraudulently moving the 
poise assembly and issued scale tickets on behalf of the stockyard 
company which, in each case, showed a weight less than the cor- 
rect weight. The date of each such transaction and other pertinent 
data with respect thereto are as follows: 


Amount of 
weight 
deducted 
Commission from Complain- 
No. Firm Correct correct Scale ant’s 
Date Draft of fromwhich Weight Weight Ticket Exhibit 
1950 No. Head Purchased (Pounds) (Pounds) No No. 
6/26 56 1 Walters & 600 110 A-941944 12 
Dunbar 
7/5 2 2 3 900 90 A-960984 13 


13. On or shortly after the dates mentioned in Findings of 
Fact 10 and 12, the respondent gave cash payments to the respec- 
tive weighmasters named therein, which payments were intended 
by the respondent and accepted by the weighmasters as compensa- 
tion for the weight added to or subtracted from each draft. 


14. During the year 1950 the respondent sustained a loss of 
$1,271.28 in his operations as a dealer at the stockyard due to 
the fact that the price per hundredweight at which he purchased 
hogs exceeded the price per hundredweight at which he sold them, 
but his operations for the year showed a gross profit of $26,894.97 
due to the fact that the weight of the hogs at the time of sale, as 
shown by scale tickets, exceeded their weight at the time of pur- 
chase by the respondent. Without such difference in weight the 
respondent’s operations for the year would have shown a loss. 


15. The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Frank Keyes, Inc., a mar- 
ket agency at the stockyard. The respondent’s books and records 
were examined by employees of the Packers and Stockyards Divi- 
sion but such books and records did not reflect any of the pay- 
ments made to weighmasters during 1950 as described in Finding 
of Fact 13. 
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CONCLUSIONS 


I 


As can be seen from the foregoing, the evidence in support of 
the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison 
of the resulting data with the scale tickets for the transactions 
involved and (2) the testimony of six former weighmasters at 
the stockyard. 

The respondent filed no suggested findings of fact, conclusions 
and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript there appear numerous objections, ex- 
ceptions, etc., and discussion of all of these would necessitate a 
lengthy treatise on the law of evidence. We shall, however, attempt 
to consider specifically the issues which appear to be regarded by 
the respondent as the important ones. 

The respondent attacks the reliability of the Streeter-Amet re- 
corders and points to the testimony of Hem and Waltz to the 
effect that automatic weight recorders are not as accurate as 
beam-type manually-operated scales. Vern Kennedy, Donald R. 
Jones, and Richard testified as to the commercial accuracy of the 
automatic weight recorders. The testimony of Hem and Waltz 
was merely theoretical and dealt with possibilities as to what 
could go wrong with automatic weight recorders. Neither gave 
any testimony that he tested the automatic weight recorders and 
found them inaccurate or that he even made any comparative 
weighings by the scales and the automatic recorders. They ad- 
mitted, too, that no scale is perfectly accurate. When asked what 
would be the cause of a recording by the Streeter-Amet machine 
of a weight 500 pounds less than the weight on a scale ticket after 
a number of consistencies between the scale ticket weight and 
the weight shown by the Streeter-Amet recorder, Hem replied 
that he “wouldn’t know” and that “there is some mysterious rea- 
son there” (Kelly-Kennedy transcript, p. 263). 

The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis 
of the data, the comparison of the data with the scale tickets issued 
by the weighmasters, and the conclusions that the weights im- 
printed on the scale tickets were excessive and deliberately so. 
Both from the complainant’s exhibits alone and as explained by 
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Richard, there can be little doubt that the “fit” of the tape records 
to the scale tickets in issue is correct, namely, that the adjusted 
tape record weights introduced in evidence are the weights re- 
corded for the weighing transactions with respect to which were 
issued by the weighmasters the scale tickets involved showing 
considerably greater weights. Therefore, the differences in weight 
values on the scale tickets and as shown by the weight recorders 
were the differences listed in the Findings of Fact. While the re- 
spondent argues possibilities, other than the reliability of the 
Streeter-Amet recorder itself, such as wind pressure, animal move- 
ments on the scale platform, which might cause differences in 
weight values, the weight of the evidence is to the effect that the 
large differences between the scale ticket weights and the auto- 
matic recorder weights could only be caused by intentional false 
weighing by the weighmasters. We find nothing in the respondent’s 
many grievances on this part of the case which seriously weakens 
or destroys the effect of the evidence obtained by the use of the 
automatic weight recorders as explained and interpreted by Rich- 


ard. 

No fatal procedural shortcomings are found to be present in 
the hearing examiner’s’ rulings that the respondent was not en- 
titled to have made available to him certain data pertaining to 
weighing transactions other than those involving the respondent. 
The checking of weighing at the stockyard by the use of the auto- 
matic weight recorders covered a period of five and one-half 
months, utilized nine Streeter-Amet recorders and covered thous- 
ands of transactions. The respondent attempted to have made 
available to him all or many of the results of the investigation 
which did not involve the respondent. We fail to perceive how the 
respondent was deprived of any legal right by not getting the 
comprehensive materials sought. Respondent’s counsel in this pro- 
ceeding was also counsel in another similar proceeding, In re 
Kelly, P&S Docket No. 1926, where the complainant introduced 
exhibits covering about 2,000 consecutive weighing transactions 
and he had available this large representative sample of the entire 
investigation to make whatever use he could of it in defense. 


II 


In addition to and supporting the documentary evidence is the 
testimony of six former weighmasters, Four of these weighmas- 
ters identified their initials on the scale tickets in issue and testi- 
fied in general that they added false weight to the true weights 


ted 
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ot hogs upon request of the respondent or pursuant to an under- 
standing with him and that the respondent paid them for doing 
so. Their testimony is sufficiently specific. That they were not 
able to recollect independently precise details of transactions in- 
cluding names of the buyers, etc., it is not surprising since they 
weigh hundreds of transactions daily and were falsely weighing 
a number of them. Their testimony supports the evidence obtained 
through the use of the automatic weight recorders and demon- 
strates that the transactions listed in Findings of Fact 10 and 
12 were falsely weighed, that the false weighings were effected 
by solicitation from and payment by the respondent. There is no 
direct linkage, however, between the false weighings in Finding 
of Fact 11 and the respondent. While there is evidence from the 
weighmasters who testified that they weighed falsely and were 
paid therefor by the respondent, we refrain from finding or con- 
cluding that the weighmasters who weighed the transactions listed 
in Finding of Fact 11 and who did not testify, also weighed falsely 
as the result of solicitation and payment by the respondent. 

The respondent assails the credibility of some of the former 
weighmasters who did testify because they had originally denied 
any wrongdoing during the investigation preceding the institution 
of the proceeding. The weighmasters who first denied and later 
admitted false weighing testified generally that the attorney for 
their union explained the immunity provisions of the Packers and 
Stockyards Act, 1921, and advised them to “tell the truth.” The 
prior self-contradictions of these weighmasters bear only upon 
the credibility of the witnesses and has no substantive or inde- 
pendent testimonial value. 2 Wigmore, Evidence § 1018. Neither 
does the evidence show any “coercion,” “threat” or “duress” by 
the complainant forcing these weighmasters to testify as they did. 
True as it may be that the former weighmasters were not of un- 
impeachable integrity, the hearing examiner who saw and heard 
them testify, as he did also the respondent and his witnesses, con- 
cluded that the weighmasters were telling the truth when they 
testified that they weighed falsely for the respondent and that the 
respondent paid for this service. We find no good reason for dis- 
agreeing with the hearing examiner.’ 

In connection with the testimony of the former weighmasters, 


*Cases such as N.L.R.B. v. Universal Camera Co., 190 F(2d) 429 (C.C.A. 2d 1951) and 
Great Western Food Distributors, Inc. v. Brannan, 201 F(2d) 476 (C.C.A. 7th 1958) hold 
that a hearing examiner should not ordinarily be overruled on a finding that rests upon 
the credibility of witnesses. 
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the respondent insists that his legal rights were invaded and 
that it was lack of due process of law to have unavailable the orig- 
inal statements of the weighmasters who had originally denied 
wrongdoing. The evidence shows that these had been destroyed 
when the later contrary statements were obtained. The complain- 
ant concedes the making of the original statements of denial. We 
fail to understand or appreciate how absence of the statements 
prejudices the respondent. 

In addition to the testimony of weighmasters who had done the 
weighing for the transactions specified in the order of inquiry, 
other weighmasters testified that they had weighed falsely for 
the respondent upon request and had been paid cash by the re- 
spondent for so doing. The complainant did not ask for findings 
of violations with respect to these instances of false weighing and 
the hearing examiner did not propose any since the findings as 
to the specified incidents are ample to conclude violation of section 
312(a) of the act which makes it unlawful “. .. to engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or 
device .. .,” we do not believe it necessary to make findings on 
the unspecified transactions although the evidence would warrant 
such findings. 


III 


The facts found establish that the respondent caused false 
weighings by weighmasters and therefore the respondent engaged 
in or used an unfair, unjustly discriminatory practice or device 
in violation of section 312(a) of the act. The respondent was also 
responsible for the making of the false scale tickets thus causing 
the making of false records in violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. It is clear that this course of conduct was wil- 
ful. The failure of the respondent to make and keep records of 
his payments to the weighmasters in 1950 is a violation of section 
401 of the act. 

Following the hearing, the complainant, because of insufficient 
evidence, dropped the charges of filing a false annual report for 
1949 and failing to keep complete and correct books and records 
for 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed herein that are inconsistent with this de- 
cision and order are overruled. 
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ORDER 


Respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of causing false weighing of livestock at any 
posted stockyard; and 

(2) Making or causing to be made false entries in his accounts, 
records and memoranda, or in the accounts, records and memor- 
anda of any person subject to the provisions of the Packers and 
Stockyards Act. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of 16 months from the effective date hereof. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. This order shall become effective on the 20th 
day after this date. 


(No. 3523) 


In re GEORGE B. OWEN. P&S Docket No. 1945. Decided May 27, 
1953. 


Suspension of Registration for Ten Months 
Headnotes in 12 A.D. 599, applicable here. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. Wil- 
liam T. Kirby of McAdams and Kirby, of Chicago, Illinois, for respond- 
ent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, instituted by an Order of Inquiry and Notice of 
Hearing issued February 14, 1951, by H. E. Reed, Director, Live- 
stock Branch, Production and Marketing Administration, United 
States Department of Agriculture, acting under authority dele- 
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gated by the Secretary of Agriculture. The respondent is an indi- 
vidual registered as a dealer under the act and, at the times speci- 
fied in the Order of Inquiry and Notice of Hearing, was so engaged 
at the Union Stock Yard, Chicago, Illinois, a stockyard posted 
under the act. 

The Order of Inquiry, as amplified by a bill of particulars, 
charges (1) that on ten specified dates and at divers other times 
in 1950 the respondent caused weighmasters employed by the 
stockyard, by means of cash payments or other compensation 
given to them, to weigh his hogs at more than their true weights 
and to issue scale tickets bearing such false weights, (2) that the 
false scale tickets so issued became part of the records of the re- 
spondent, the stockyard company, and, in the five transactions in 
which the hogs were sold through market agencies, of such mar- 
ket agencies, and (3) that the respondent’s books and records did 
not disclose all expenses incurred in his business during 1950. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and the correctness of certain data appearing 
on the scale tickets described in the Order of Inquiry and Notice 
of Hearing. He denied committing the acts alleged to have been 
in violation of the statute. Respondent prayed for a bill of par- 
ticulars “as to the ‘divers other times during the year 1950’ men- 
tioned in Paragraph III, and as to the specific wrong-doing or 
omissions or failures in Paragraph IV (a) ; and what expenditures 
have not been disclosed, mentioned in Paragraph IV(b),” and 
moved that, if such particulars were not furnished, the quoted 
language from Paragraph III and Paragraphs IV(a) and IV(b) 
be stricken. Complainant on July 24, 1951, filed a “Reply to Re- 
spondent’s Prayer for a Bill of Particulars and Motion to Strike”. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by William T. Kirby of McAdams and Kirby, Chicago, 
Illinois. Benj. M. Holstein, Jerome S. Ducrest, and Gilbert A. 
Horn, Office of the Solicitor, United States Department of Agri- 
culture, appeared as counsel for the complainant. The hearing 
began in Chicago on August 28, 1951, and, with intervening re- 
cesses, was concluded on February 19, 1952. The examiner issued 
a report proposing that the respondent be found to have violated 
the act as charged. The respondent filed exceptions and oral argu- 
ment was held before me on March 12, 1953. 
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Evidence with respect to false weights. 


The parties stipulated that the testimony of Frank M. Flynn, 
Vern C. Kennedy, John S. Porcaro, Donald R. Jones, Charles L. 
Richard, H. O. Hem and Foster V. Waltz, appearing on pages 9 
to 367, inclusive, of the transcript in similar proceedings against 
Joseph P. Kelly and Edward Kennedy, P. & S. Dockets 1926 and 
1927, and the testimony of Charles L. Richard appearing on pages 
1747 to 1764, inclusive, of the transcript in a similar proceeding 
against Richard W. Arnold, P. & S. Docket No, 1933, be adopted 
and incorporated by reference into the record of this proceeding. 
Certain exhibits were also received in evidence pursuant to such 
stipulation (pp. 99-102). 

Five former weighmasters testified that at various times dur- 
ing 1950 the respondent asked them to overweigh his hogs, that 
they did so, and that the respondent paid them in cash for doing 
so (pp. 3-89). The complainant also introduced weighing records 
made by concealed, automatic weight recording machines attached 
to the scales in order to show, by comparison with the scale tickets, 
the amount of weight alleged to have been added in each instance 
(Complainant’s Exhibits 5-14, inclusive). 

Frank M. Flynn, Genera! Superintendent of the stockyard comr 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under government supervision 
and so maintained as to insure accuracy (Complainant’s Exhibits 
1 and 2;Kelly-Kennedy transcript, pp. 11-57). Mr. Flynn and John 
S. Porcaro, Assistant General Superintendent of the stockyard 
company, testified as to the circumstances surrounding the instal- 
lation of the automatic weight recording machines which were at- 
tached to certain hog scales in the stockyard (Kelly-Kennedy 
transcript, pp. 58-72; 113-118, 171-183). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of installa- 
tion of the machines and testified that before leaving the factory 
the machines were required to operate within one-half the maxi- 
mum tolerance recommended by the National Conference of 
Weights and Measures, namely one part in one thousand (Com- 
plainant’s Exhibits 3, 4; Kelly-Kennedy transcript, pp. 130-171). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
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stallation of the recorders and the periodic servicing and testing k 
of the machines and removal of the tape record which they made. 
He described these operations and also explained the significance 
of some of the prints appearing on the tapes (Kelly-Kennedy ] 
transcript, pp. 188-197). The original tape records removed from 
weight recording machines attached to scales C-4 and C-11 at 
the stockyard were identified and admitted in evidence by stipula- 
tion (p. 101; Complainant’s Exhibits 15-28, inclusive). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, 
supervised and reviewed the assembling of the weighing data and 
their compilation in exhibit form. He described the method by 
which the data on the scale tickets were correlated and compared 
with the data on the tape record made by the automatic recorders. 
He also described weighing practice and procedure, analyzed the 
tape records, and explained the effect which certain techniques 
in weighing or variations therefrom would have upon the tape 
record. Richard testified that in his opinion the adjusted tape 
record weights of the automatic weight recorders were the cor- 
rect weights of the specified transactions in issue and that the 
large differences between the adjusted tape record weights and 
the scale ticket weights could be due only to intentional misweigh- 
ing by the weighmasters. (pp. 103-110; Complainant’s Exhibits 
5-14, inclusive; Kelly-Kennedy transcript, pp. 324-367). 

Melvin C. Smith, an auditor in the Chicago office of the Packers 
and Stockyards Division, identified an exhibit which he prepared 
showing that $410.96 accrued to the respondent as a result of 
the alleged overweight transactions (pp. 113-114; Complainant’s 
Exhibit 23). 

The respondent testified that he had never requested, received 
or paid for overweight, and never “knowingly” got an overweight 
(pp. 137-142). He further testified that there were occasions when 
the scales were “out of kilter” and got “froze up’, resulting in a 
series of drafts of livestock being weighed improperly (pp. 136- 
137). 

H. O. Hem, a scale engineer, offered expert testimony for the re- 
spondent to the effect that, for various reasons which he described, 
the automatic type of weight recorder such as the Streeter-Amet 
machine is not as accurate as the beam type scale in use at the 
stockyard (Kelly-Kennedy transcript, pp. 209-274). Foster V. 
Waltz, who was formerly active in the field of designing and 
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building scales, testified similarly (Kelly-Kennedy transcript, pp. 
274-320). 


Evidence with respect to false records. 


Melvin C. Smith testified that he examined the respondent’s 
books and records and found no entries of payments made to 
weighmasters during 1950 (pp. 114-115; Complainant’s Exhibits 
24-24A). The respondent testified that it was his habit to pay 
certain miscellaneous business expenses in cash, and that such 
cash was derived from personal withdrawals (pp. 137-142). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, (hereinafter 
called the stockyard) operated by the Union Stock Yard & Transit 
Company of Chicago (hereinafter called the stockyard company), 
was at all times hereinafter mentioned a posted stockyard subject 
to the provisions of the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C, 181-229). 


2. George B. Owen, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary of Agri- 
culture as a dealer buying and selling hogs for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of such weighmasters 
to determine the correct weight of livestock being bought or sold 
and to record such correct weight in printed form on a scale 
ticket issued by the stockyard company. The weight thus recorded 
on the scale ticket determines the total sum which the buyer of 
the livestock pays to the seller. 


4. At the beginning of operations for the week on a particular 
scale, the weighmaster is furnished with serially numbered blank 
scale tickets. A draft of animals about to be weighed is driven 
onto the scale platform and gates attached to each end of the plat- 
form are closed in order to confine the animals to the platform. 
As each draft is weighed, the weighmaster inserts in the proper 
place on the scale ticket the date, scale number, draft number, 
number of animals, species, owner’s name or initials, buyer, and 
commission firm. He prints the weight by means of a hand oper- 
ated printing mechanism incorporated in the poise on the weigh 
beam and signs the ticket. When the weighing operation is com- 
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pleted, he presses a button which actuates an electric bell as a 
signal to stockyard personnel stationed near the scale platform 
outside the scalehouse that the animals may be driven off the plat- 
form. In executing scale tickets, draft number one is assigned 
to the first draft weighed on each day and each draft thereafter 
is consecutively numbered. These draft numbers are independent 
of the serial numbers on the scale tickets. 


5. It was routine procedure for all weighmasters to balance 
their scales at intervals throughout the day in order to compensate 
for the increase or decrease in the “dead load” on the platform, 
consisting of debris, droppings, etc. This was done by manipula- 
ting a balance ball until the beam was in a balanced position with 
the platform empty. The weighmaster generally signaled his in- 
tention to balance the scale by pressing the electric bell button 
two or more times while the draft just weighed was on the scale 
or sometimes as it was being driven off. This signal served as 
notice to all persons to keep the platform clear of animals while 
the scale was being balanced. When this balancing operation was 
completed, the weighmaster again signaled by ringing the bell 
once to indicate that he was ready to weigh the next draft. The 
first balance during the day was generally taken before the first 
draft was weighed or, on some occasions, within the first few 
drafts. 


6. The scales used at the stockyard are beam type scales, in 
which the load on the scale platform is counterbalanced by a weigh 
beam and poise assembly. In determining the weight, the weigh- 
master moves the main poise along the weigh beam and adjusts 
the fractional poise until the entire poise assembly is in a position 
where the weigh beam is balanced. The beam is properly balanced 
when the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct weight 
of the load on the platform is the figure indicated by the position 
of the poise assembly. The mechanism which prints the weight 
on the scale ticket is part of the poise assembly and is operated by 
inserting the ticket in a slot of the printing mechanism and press- 
ing a hand lever. The impression is made by type figures so located 
on the weigh beam that they will register the weight value indi- 
cated by the poise assembly. In other words, the value registered 
by this printing mechanism is determined by the position of the 
poise assembly on the weigh beam and not by the load on the scale 
platform. Accordingly, after the weighmaster has properly bal- 





ae ae. ae ee oe 


i i a i ee 


3a 
rm 
lat- 
ned 
ter 
ent 





IN RE OWEN 667 
Cite as 12 A.D. 661 


anced the weigh beam, the correct weight will appear on the scale 
ticket only if it is printed without moving any part of the poise 
assembly. If any such movement takes place prior to operating 
the printing lever, the printed figure on the scale ticket will be 
greater than or less than the correct weight depending upon the 
direction in which the poise assembly was moved. 


7. Beginning in the early part of 1950, and without the knowl- 
edge of the dealers, weighmasters, or other stockyard personnel 
except certain supervisory officials, automatic weight recording 
machines were attached to certain hog scales in the stockyard 
in order to check the accuracy of weights appearing on the scale 
tickets. The machines were located under the scale platforms, in 
pits which were locked and were accessible only to supervisory 
officials of the stockyard company or employees of the manufac- 
turer of the machines. Each weekend after the close of business, 
these employees removed the roll of tape upon which the past 
week’s weighings were recorded, marked the end of the tape with 
the date and scale number, signed it, and delivered it to Mr. Flynn 
or Mr. Porcaro who were present during the operation. This record 
was subsequently turned over to the Packers and Stockyards Divi- 
sion, The beginning portion of the tape roll which was left in the 
machine for the next week’s record, or a new roll if one was re- 
quired, was then marked and signed in a similar fashion (Kelly- 
Kennedy transcript, p. 58-119, 134-183, 188-192). 


8. The Streeter-Amet weight recorders installed operated upon 
the principle of a dial-type automatic scale and automatically 
weighed and registered the weight on the platform without regard 
to the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the balanc- 
ing operating by a single pressing of the bell button, the result 
was a registration on the tape record made at a time when the 
scale platform was empty and it indicated the “dead load” on the 
platform. 


9. The data from both sources — scale tickets and tape records 
— were assembled in tabular form and introduced in evidence. 
Each exhibit or series of exhibits consists of a scale ticket covering 
a@ questioned transaction and one or more photostatic sheets 
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which list in chronological order all or some of the weighing trans- 
actions for that day, including the questioned transaction (Com- 
plainant’s Exhibits 5-14, inclusive). With each tabular sheet there 
is included, in photostatic form, that portion of the tape record 
which corresponds to the transactions listed on the sheet. These 
tabular sheets show, for each transaction, the information appear- 
ing on the scale ticket, the weight figure appearing on the tape 
record of the recording machine, this weight figure as adjusted to 
allow for the “dead load” on the platform, and the difference be- 
tween this adjusted weight figure and the scale ticket weight. 
These differences ranged from 100 pounds to 360 pounds for the 
ten transactions in connection with which the respondent was 
charged. These differences listed below, are amounts of weight 
added to the correct weights. 

10. On or about November 3, 1950, at Scale C-11 the respond- 
ent requested John J. Miller, a weighmaster employed by the 
stockyard company, to add weight to a certain draft of hogs owned 
by him which was about to be weighed for purposes of sale to the 
Illinois Meat Company for the respondent’s account. Pursuant 
to such request, the said weighmaster over-weighed such draft of 
51 hogs (Draft No. 15) by 210 pounds and issued scale ticket No. 
B-177412 on behalf of the stockyard company which showed the 
weight of said draft to be 12,700 pounds whereas the correct 
weight of the draft was 12,490 pounds. 

11. On or about August 2, 1950, at Scale C-4 Floyd J. Avery, 
a weighmaster employed by the stockyard company, was requested 
to add weight to a certain draft of hogs owned by respondent 
which was about to be weighed for purposes of sale to Armour 
& Company for the respondent’s account. Pursuant to such re- 
quest, the said weighmaster over-weighed such draft of 80 hogs 
(Draft No. 97) by 380 pounds and issued scale ticket No. B-33106 
on behalf of the stockyard company which showed the weight of 
said draft to be 24,100 pounds whereas the current weight of the 
draft was 23,720 pounds. 

12. On 8 occasions in 1950 various weighmasters employed by 
the stockyard company, weighed drafts of hogs owned by the re- 
spondent and being sold for his account at more than their cor- 
rect weights and issued scale tickets on behalf of the stockyard 
company which, in each case, showed a weight greater than the 
correct weight by amounts ranging from 100 pounds to 340 
pounds. The date of each such transaction and other pertinent 
data with respect thereto are as follows: 
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13. On various occasions during the year 1950, the respondent 
requested James J. Sheehan, James H. Burns, John J. Miller, and 
Englebert J. Cannon, weighmasters employed by the stockyard 
company, to add weights to certain drafts of hogs which were 
about to be weighed for purposes of sale for the respondent’s 
account. Pursuant to such requests, the said weighmasters issued 
scale tickets on behalf of the stockyard company showing the 
weights of such drafts at weights greater than the correct weights 
thereof. 

14. On or shortly after the times referred to in Findings of 
Fact 10, 11, and 13, above, the respondent gave cash payments 
to the weighmasters named therein, which payments were in- 
tended by the respondent and accepted by the weighmasters as 
compensation for the weight added to each draft. 

15. In the usual course of business, the original of each scale 
ticket described in Findings of Fact 10, 11 and 13, was retained 
among the records of the stockyard company, and the informa- 
tion on each scale ticket was incorporated in the respondent’s 
own records. In the five specified transactions in which respond- 
ent’s hogs were sold through a commission firm, a copy of the 
scale ticket was received by the selling agency or commission firm 
and the information thereon contained was, in the usual course 
of business, incorporated in the records of the commission firm. 
The respondent had operated as a dealer at the stockyard for 
approximately 30 years and these facts were known to him. 

16. The respondent’s transactions as a dealer were recorded 
and his books and records were kept by Frank Keyes, Inc., a mar- 
ket agency at the stockyard. The respondent’s books and records 
were examined by employees of the Packers and Stockyards Divi- 
sion but such books and records did not reflect any of the pay- 
ments made to weighmasters during 1950 as described in Finding 
of Fact 14. 


CONCLUSIONS 


I 


As can be seen from the foregoing, the evidence in support of 
the charges of causing false weighing by weighmasters consisted 
in general of (1) the evidence obtained through the use of the 
Streeter-Amet automatic weight recorders and the comparison 
of the resulting data with the scale tickets for the transactions 
involved and (2) the testimony of five former weighmasters at 
the stockyard. 
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The respondent filed no suggested findings of fact, conclusions 
and order and no brief following the hearing. The exceptions filed 
to the hearing examiner’s report were general in nature. Through- 
out the hearing transcript, however, there appear numerous ob- 
jections, exceptions, etc., and discussion of all of these would 
necessitate a lengthy treatise on the law of evidence. We shall, 
however, attempt to consider specifically the issues which appear 
to be regarded by the respondent as the important ones. 

The respondent attacks the reliability of the Streeter-Amet re- 
corders and points to the testimony of Hem and Waltz to the effect 
that automatic weight recorders are not as accurate as beam-type 
manually-operated scales. Vern Kennedy, Donald R. Jones, and 
Richard testified as to the commercial accuracy of the automatic 
weight recorders. The testimony of Hem and Waltz was merely 
theoretical and dealt with possibilities as to what could go wrong 
with automatic weight recorders. Neither gave any testimony 
that he tested the automatic weight recorders and found them 
inaccurate or that he even made any comparative weighings by 
the scales and the automatic recorders. They admitted, too, that 
no scale is perfectly accurate. When asked what would be the cause 
of a recording by the Streeter-Amet machine of a weight 500 
pounds less than the weight on a scale ticket after a number of 
consistencies between the scale ticket weight and the weight 
shown by the Streeter-Amet recorder, Hem replied that he 
“wouldn’t know” and that “there is some mysterious reason there” 
(Kelly-Kennedy tr. p. 263). 

The respondent also has many criticisms of the data obtained 
through the use of the automatic weight recorders, the analysis 
of the data, the comparison of the data with the scale tickets 
issued by the weighmasters and the conclusions that the weights 
imprinted on the scale tickets were excessive and deliberately so. 
Both from the complainant’s exhibits alone and as explained by 
Richard, there can be little doubt that the “fit” of the tape records 
to the scale tickets in issue is correct, namely that the adjusted 
tape record weights introduced in evidence are the weights re- 
corded for the weighing transactions with respect to which were 
issued by weighmasters the scale tickets involved showing con- 
siderably greater weights. Therefore, the differences in weight 
values on the scale tickets and as shown by the weight recorders 
were the differences listed in the Findings of Fact. While the re- 
spondent argues possibilities, other than the reliability of the 
Streeter-Amet recorder itself, such as wind pressure, animal 
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movements on the scale platform, which might cause differences 
in weight values, the weight of the evidence is to the effect that 
the large differences between the scale ticket weights and the 
automatic recorder weights could only be caused by intentional 
false weighing by the weighmasters. We find nothing in the re- 
spondent’s many grievances on this part of the case which seri- 
ously weakens or destroys the effect of the evidence obtained by 
the use of the automatic weight recorders as explained and inter- 
preted by Richard. 

No fatal procedural shortcomings are found to be present in 
the hearing examiner’s rulings that the respondent was not en- 
titled to have made available to him certain data pertaining to 
weighing transactions other than those involving the respondent. 
The checking of weighing at the stockyard by the use of the auto- 
matic weight recorders covered a period of five and one-half 
months, utilized nine Streeter-Amet recorders and covered thous- 
ands of transactions. The respondent attempted to have made 
available to him all or many of the results of the investigation 
which did not involve the respondent. We fail to perceive how the 
respondent was deprived of any legal right by not getting the 


comprehensive materials sought. Respondent’s counsel in this pro- 
ceeding was also counsel in another similar concurrent proceeding, 
In re Kelly, P&S Docket No. 1926, where the complainant intro- 
duced exhibits covering about 2,000 consecutive weighing trans- 
actions and he had available this large representative sample of 
the entire investigation to make whatever use he could of it in 
defense. 


II 


In addition to and supporting the documentary evidence is the 
testimony of five former weighmasters. Two of these weighmas- 
ters identified their initials on the scale tickets in issue and testi- 
fied in general that they added false weight to the true weights of 
hogs upon request of the respondent or pursuant to an understand- 
ing with him and that the respondent paid them for doing so. 
Their testimony is sufficiently specific. That they were not able 
to recollect independently precise details of transactions includ- 
ing names of the buyers, etc., is not surprising since they weigh 
hundreds of transactions daily and were falsely weighing a num- 
ber of them. Their testimony supports the evidence obtained 
through the use of the automatic weight recorders and demon- 
strates that the transactions listed in Findings of Fact 10, 11 and 
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13 were falsely weighed, that the false weighings were effected 
by solicitation from and payment by the respondent. There is no 
direct linkage, however, between the false weighings in Finding 
of Fact 12 and the respondent. While there is evidence from the 
weighmasters who testified that they weighed falsely and were 
paid therefor by the respondent, we refrain from finding or con- 
cluding that the weighmasters who weighed the transactions listed 
in Finding of Fact 12 and who did not testify, also weighed falsely 
as the result of solicitation and payment by the respondent. 

The respondent assails the credibility of some of the former 
weighmasters who did testify because they had originally denied 
any wrongdoing during the investigation preceding the institu- 
tion of the proceeding. The weighmasters who first denied and 
later admitted false weighing testified generally that the attorney 
for their union explained the immunity provisions of the Packers 
and Stockyards Act, 1921, and advised them to “tell the truth.” 
The prior self-contradictions of these weighmasters bear only upon 
the credibility of the witnesses and have no substantial or inde- 
pendent testimonial value. 2 Wigmore, Evidence § 1018. Neither 
does the evidence show any “coercion,” “threat” or “duress” by 
the complainant forcing these weighmasters to testify as they did. 
True as it may be that the former weighmasters were not of un- 
impeachable integrity, the hearing examiner who saw and heard 
them testify, as he did also the respondent and his witnesses, con- 
cluded that the weighmasters were telling the truth when they 
testified that they weighed falsely for the respondent and that the 
respondent paid for this service. We find no good reason for dis- 
agreeing with the hearing examiner.’ 

In connection with the testimony of the former weighmasters, 
the respondent insists that his legal rights were invaded and that 
it was lack of due process of law to have unavailable the original 
statements of the weighmasters who had originally denied wrong- 
doing. The evidence shows that these had been destroyed when the 
later contrary statements were obtained. The complainant con- 
cedes the making of the original statements of denial. We fail to 
understand or appreciate how absence of the statements preju- 
dices the respondent. 

Respondent testified that he had “known a lot of times” when 


“TCases such as N.L.R.B. v. Universal Camera Co., 190 F(2) 429 (C.C.A. 2d 1951) and 
Great Western Food Distributors, Inc. v. Brannan, 201 F(2d) 476 (C.C.A. 7th 1958) hold 
that a hearing examiner should not ordinarily be overruled on a finding that depends upon 
the credibility of witnesses. 
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it was discovered that “the scale was out of kilter” resulting in 
the weighing of a large number of drafts of livestock incorrectly, 
explaining that “a lot of times those scales get, in a cold night, 
the dirt underneath of them gets froze up and the scale is not 
free’ (pp. 136-137). Mr. Frank W. Flynn testified in the Kelly- 
Kennedy proceedings that the stockyard company takes all the 
precautions possible to assure the accuracy of the scales and regu- 
lar tests of their accuracy are made about every six months under 
the supervision of the Packers and Stockyards Division. The scale 
platform, Mr. Flynn stated, are taken care of regularly and weigh- 
masters are instructed to see that the scales are “free” every 
morning. Whenever repairs are made to a stockyard scale, the 
scale is tested, under supervision of the said Packers and Stock- 
yards Division representatives before the scale goes back into 
service (Kelly-Kennedy transcript, pp. 14-18). Moreover, Mr. 
Richard testified that differences exceeding 100 pounds, either 
plus or minus, could not be due to inadvertence, error or mechani- 
cal defect, explaining that they are “beyond the pale of probability 
* * * established by tests, study of the weighing devices, * * * 
they are virtually incapable of developing errors which would 
equal those differences under any condition of maintenance or 
operation, * * *” pp. 106-107). 

Cross examination by counsel of former weighmaster Avery 
sought to show that the weighing transactions may have been 
observed by representatives of the buyer of the livestock in the 
scale house. Assuming arguendo that there were persons other 
than the weighmaster present in the scale house at the time of 
the weighing transactions in which the respondent received favors 
in weights, it does not help the respondent. It proves only that per- 
sons other than the weighmaster may have had knowledge of the 
incorrect weighings. It does not prove that the transactions did 
not take place. Five former weighmasters testified that they did 
take place. 


III 


The facts found establish that the respondent caused false 
weighings by weighmasters and therefore the respondent engaged 
in or used an unfair, unjustly discriminatory practice or device 
in violation of section 312(a) of the act. The respondent was also 
responsible for the making of the false scale tickets thus causing 
the making of false records in violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
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Trade Commission. It is clear that this course of conduct was 
wilful. The failure of the respondent to make and keep records 
of his payments to the weighmasters in 1950 is a violation of 
section 401 of the act. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed herein that are inconsistent with this de- 
cision and order are overruled. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of causing false weighing of livestock at any 
posted stockyard ; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda, or in the accounts, records and memor- 
anda of any person subject to the provisions of the Packers and 
Stockyards Act; 

The respondent shall keep such accounts, records, and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a period 
of 10 months from the effective date hereof. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. This order shall become effective on the 20th 
day after this date. 


CONSENT DISMISSALS 


JOHN BARTOS v. JOHN CLAY & COMPANY et al. P&S Docket No. 
2056. Decided May 12, 1953. Mr. John Bartos, of Flatonia, Texas, 
complainant, pro se. John Clay & Company, of San Antonio, Texas, 
respondent, pro se. Mr. Lowell E. Miller, Presiding Officer. De- 
cision by Thomas J, Flavin, Judicial Officer. 


In re JAMES A. WATERS. P&S Docket No. 1965. Decided May 21, 
1953. Mr. Benjamin M. Holstein for Livestock Branch, Production 
and Marketing Administration. Decision by Thomas J. Flavin, 
Judicial Officer. 

HAUSMAN et al. v. UNION STOCK YARDS SAN ANTONIO. P&S 


Docket No. 2057. Decided May 29, 1953. Hausman and Schwartz, 
of Eagle Pass, Texas, complainant, pro se. Union Stock Yards San 
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Antonio, of San Antonio, Texas, respondent, pro se. Mr. Lowell E. 
Miller, Presiding Officer. Decision by Thomas J. Flavin, Judicial 


Officer. 


In re PRODUCERS LIVESTOCK MARKETING ASSOCIATION. P&S 
Docket No. 1979. Decided May 29, 1953. Mr. John L. Currin for 
Livestock Branch, Production and Marketing Administration. Mr. 
Harold G. Baker of Baker, Kagy & Wagner, of East St. Louis, 
Illinois, for respondent. Mr. Earl J. Smith, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


STAY ORDER 
In re GILLETTE LIVESTOCK EXCHANGE. P&S Docket No. 2044. 
Decided May 4, 1953. Gillette Livestock Exchange by Messrs. H. 
F. Hockett and Deloss Hockett, of Gillette, Wyoming, respondents, 
pro se. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3524) 


AMERICAN FRUIT GROWERS, INCORPORATED v. CHAS. CUTTONE & 
Bros. PACA Docket No, 5576. Decided May 4, 1953. 


Rejection of Commodity without Reasonable Cause 


Where complainant alleged that it sold U.S. No. 1, Cohen Jr. Brand, tomatoes 
to respondent for a certain price per lug, f.o.b. shipping point, that upon 
tender of the shipment to respondent at Chicago, the same was rejected 
without reasonable cause, as a result of which complainant had to resell 
the tomatoes and suffered a loss for which amount complainant seeks 
reparation, and respondent alleged that the tomatoes were rejected at 
Chicago because they arrived in a frozen condition, held, that since the 
unsatisfactory condition of the tomatoes upon arrival at Chicago appears 
to have been due to the failure of the carrier to perform the service re- 
quested and install heating equipment in the car when outside tempera- 
tures fell below the freezing point, coupled with the two-day transit 
delay caused by a railroad strike, and this was a simple f.o.b. shipping 
point sale, the risk of transit loss falls upon the respondent-purchaser, 
and since no reasonable cause existed for respondent’s rejection of this 
shipment, reparation should be awarded complainant in the amount of 
the purchase price, less the net amount of salvage recovered by com- 
plainant on the resale of the shipment. 


Right of Buyer in Transaction Based on F.O.B. Sale 


In an f.o.b. sale the buyer has a right of inspection at destination, but such 
right of inspection does not convey or imply any right of rejection by 
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the buyer because of any loss, damage, deterioration, or change which 
has occured in transit. 


Contingent Modification of Contract of Purchase and Sale 
by Broker’s Memorandum of Sale 


Although a stamped notation which appears on the Broker’s Memorandum 
of Sale reading, “If any adjustments or allowances are made from the 
original invoice railroad claim belongs to shipper unless otherwise 
specified,” this is strictly a contingent modification of the rights and 
duties of the parties in the present f.o.b. contract, and since no adjust- 
ments or allowances were asked for or granted in this case, the con- 
tingency which would have modified the contract did not take place and, 
therefore, the parties are bound by terms of the original contract. 


Election of Remedies—Effect of Filing of Claim against Carrier 


The filing of a claim against the carrier to protect the security interest from 
the running of the period of limitations on claims is not necessarily in- 
consistent with the present action on the contract brought against re- 
spondent-purchaser, and the mere filing of a notice of claim against the 
carrier is not such an act as would amount to an election of remedies, 
even if the actions against the carrier and against respondent were 
clearly inconsistent. 


. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr, 


Harold S. Lansing of Blanksten & Lansing, of Chicago, Illinois, for re- 
spondent, Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant alleges that it sold FGE-55749 containing 700 lugs 
of U.S. No. 1, COHEN JR. Brand, tomatoes to respondent for 
$7.00 per lug, f.o.b. shipping point; that tomatoes which conformed 
with the contract specifications were delivered to respondent, but 
upon tender of the shipment to respondent at Chicago, the same 
was rejected without reasonable cause. It is alleged, further, that 
as the result of respondent’s rejection complainant was caused 
to resell the tomatoes and suffered a loss of $3,022.83, for which 
amount claim is made. 

The formal complaint was filed April 17, 1951. A copy of the 
complaint and of the report of investigation prepared by the Regu- 
latory Division of the Fruit and Vegetable Branch, were served on 
respondent by registered mail on June 25, 1951. Complainant was 
also served with a copy of the report of investigation on the same 
date. Respondent’s answer was filed August 1, 1951. 
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Respondent alleges that the tomatoes were rejected at Chicago 
because they arrived in a frozen condition. It seeks to justify its 
rejection on three grounds, namely, (1) the diversion order which 
complainant issued on the shipment instructed the carrier to 
“allow inspection”, thus this sale was made subject to prior inspec- 
tion by respondent at Chicago; (2) the sale was made with the 
contemplation that the tomatoes might arrive in Chicago in a 
deteriorated condition due to abnormal conditions, and thus pro- 
vided, “If any adjustments or allowances are made from original 
invoice, railroad claims belong to shipper unless otherwise speci- 
fied”; and (3) complainant has filed a loss and damage claim 
against the carrier and thus is estopped from maintaining this 
action because it has elected to proceed against the carrier rather 
than the respondents. 

Hearing was held at Chicago, Illinois, on June 24, 1952. Com- 
plainant presented the testimony of Frank A. Biggio and William 
J. Blaha. Charles J. Cuttone testified for respondent. Both parties 
were represented by counsel. 


FINDINGS OF FACT 


1. Complainant, American Fruit Growers, Incorporated, is a 
corporation, with offices and places of business in Los Angeles, 
California, and 1116 Oliver Building, Pittsburgh, Pennsylvania, 
and other places. 


2. Respondent, Chas. Cuttone & Bros., is a partnership com- 
posed of Charles J. Cuttone, Andrew Cuttone, Joe Cuttone and 
Joseph A. Cuttone, whose post office address is 38 South Water 
Street, Chicago, Illinois, At the time of the transaction involved 
in this case, respondent was licensed under the Act. 


3. On or about December 16, 1950, in the course of interstate 
commerce, complainant contracted to sell respondent one carload 
containing 700 lugs of U.S. No. 1 tomatoes, COHEN JR. label, 
for $7.00 per lug, f.o.b. shipping point. The sale was negotiated 
by the American National Cooperative Exchange, Inc., of Chicago, 
Illinois, acting as agent for complainant. A Broker’s Standard 
Memorandum of Sale was issued on the date of the sale setting 
forth the terms of sale as stated above. The memorandum also 
bore a stamped notation as follows: 


“If any adjustments or allowances are made from original 
invoice railroad claim belongs to shipper unless otherwise 
specified.” 
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4. The shipment originated at Palmetto District, Florida, and 
at the time of the sale of the tomatoes, the shipment was on track 
at Potomac Yards, Virginia. On December 16, 1950, complainant 
issued an order to the carrier diverting the car to itself at Chicago, 
Illinois, “‘Advise Chas. Cuttone & Bros. Co.” The diversion order 
contained the following printed instructions: 

“Endorse Billing: Allow Inspection. Deliver only on surrender 
of written or telegraphic order of American Fruit Growers, 
Inc.” 


5. Upon arrival of the shipment at Chicago, Illinois, on or 
about December 21, 1950, respondent examined the tomatoes and 
promptly notified complainant by telegram that the tomatoes were 
frozen due to the fact that no heaters had been placed in the car 
in transit and that the shipment was rejected. 


6. Promptly upon receipt of notice of rejection, complainant’s 
broker notified respondent that the shipment would be sold to best 
advantage and claim would be made against respondent for any 
loss sustained. 


7. On or about December 23, 1950, complainant turned the 
shipment over to the Irvin Barnett Company of Chicago for re- 
sale. The net sum of $1,877.17 was derived from the resale of the 
tomatoes. Although claim has been made, respondent has paid 
no part of the difference between the proceeds from the resale of 
the tomatoes and the original invoice price thereof. 


8. Complainant has filed a loss and damage claim against the 
carrier for damages sustained on this shipment as the result of 
the carrier’s alleged negligence in the transportation thereof, 
which action is now pending. The claim was filed in complainant’s 
own name. 


9. Formal complaint was filed on April 17, 1951, which was 
within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


The unsatisfactory condition of the tomatoes upon arrival at 
Chicago appears to have been due to the failure of the carrier to 
perform the service requested and install heating equipment in 
the car when outside temperatures fell well below the freezing 
point, coupled with a two-day transit delay caused by a railroad 
strike. The parties do not contend nor does the evidence indicate 
that there was any lack of suitable shipping condition in the toma- 
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toes at point of origin. Accordingly, the only question to be de- 
termined in this proceeding is whether the risk of loss due to 
transit damage falls upon the shipper or the purchaser in the type 
of contract entered into between the parties, and whether any 
subsequent action on the part of either of the parties would have 
the effect of shifting the risk of loss in transit from one to the 
other. 

Basically, this was a simple f.o.b. shipping point sale in which 
the risk of transit loss falls upon the purchaser. Section 46.24 (i) 
of the regulations issued under the Act (7 CFR 46.24(i)) defines 
an “‘f.o.b.” sale as follows: 


“(i) ‘F.o.b.’ (for example, ‘f.o.b. Laredo, Tex.,’ or even 
‘f.o.b. California’) means that the produce quoted or sold is 
to be placed free on board the boat, car, or other agency of 
the through land transportation at shipping point, in suitable 
shipping condition ... and that the buyer assumes all risk 
of damage and delay in transit not caused by the shipper, 
irrespective of how the shipment is billed. The buyer shall 
have the right of inspection at destination before the goods 
are paid for, but only for the purpose of determining that the 
produce shipped complied with the terms of the contract or 
order at time of shipment, subject to the provisions covering 
suitable shipping condition. Such right of inspection shall not 
convey or imply any right of rejection by the buyer because 
of any loss, damage, deterioration, or change which has oc- 
curred in transit.” [Underscoring added] 


As pointed out in the preliminary statement of this case, three 
theories of defense are raised in respondent’s answer. The first 
defense is disposed of by the terms of the above quoted regulation. 
In an f.o.b. sale, the buyer has the right of inspection at destina- 
tion, but such right of inspection does not convey or imply any 
right of rejection by the buyer because of any loss, damage, de- 
terioration, or change which has occurred in transit. Thus the 
fact that the diversion order contained printed instructions to 
“allow inspection” does not imply that the buyer has the right of 
rejection. The only effect of the printed instruction to the carrier 
is to assure that the buyer is afforded the right of inspection 
granted by the regulations in every f.o.b. sale, 

Respondent’s second defense is based upon a stamped notation 
which appears on the Broker’s Standard Memorandum of Sale 
reading, “If any adjustments or allowances are made from the 
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original invoice railroad claim belongs to shipper unless other- 
wise specified.” This is strictly a contingent modification of the 
rights and duties of the parties in this f.o.b. contract. Only in the 
event the shipper should grant adjustments of allowances or rail- 
road claims, which normally would be the property of the pur- 
chaser in an f.o.b. sale, to be transferred to the shipper. No adjust- 
ments or allowances were asked for or granted in this case. Thus 
the contingency which would have modified the contract did not 
take place. The fact that provisions are made in a contract for a 
modification thereof on the happening of a certain contingency 
does not of itself serve to alter the rights and duties of the parties 
to the contract. So long as the contingency in question does not 
take place, the parties are bound to the contract in accordance 
with its original terms. 

The fina] defense raised by respondent is that complainant, by 
filing a loss and damage claim against the railroad in its own 
name has reasserted title to and ownership of the shipment and 
having so elected is estopped from maintaining this action which 
is based upon the theory that title to the shipment is in respond- 
ent. Complainant placed an “advise billing” on this shipment, 
whereunder the carrier was to advise the purchaser of the arrival 
of the shipment, but was not to release the shipment to the pur- 
chaser without the shipper’s delivery order or until instructed 
to do so by the shipper. In this manner complainant retained a 
security interest or lien on the shipment to assure payment of the 
purchase price. The filing of a claim against the carrier to pro- 
tect this security interest from the running of the period of limi- 
tations on such claims is not necessarily inconsistent with this 
action on the contract brought against the purchaser. Even more 
decisive, however, is the fact that complainant has not filed suit 
against the carrier, but has merely filed a notice of claim with 
the carrier. This is not such an act as would amount to an election 
of remedies, even if the actions against the carrier and against 
respondent were clearly inconsistent. 

It is concluded that no reasonable cause existed for respondent’s 
rejection of this shipment of tomatoes. It is further concluded 
that respondent is responsible for the payment of the purchase 
price, less the net amount of any salvage recovered by complain- 
ant in the resale of the shipment. Respondent’s failure to pay this 
amount promptly is a violation of section 2 of the Act for which 
reparation in the amount of $3,022.83, plus interest, should be 
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awarded complainant. The facts and circumstances of this case 
should be published. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3,022.83, plus in- 
terest thereon at the rate of 5 percent per annum from January 1, 
1951 until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3525) 


J. D. BEARDEN PRODUCE COMPANY v. PAT’S PRODUCE COMPANY. 
PACA Docket No. 5528. Decided May 4, 1953. 


Breach of Implied Warranty of Merchantability of Com- 
modity—Suitable Shipping Condition—Sale by Descrip- 
tion—Latent Defect—Late Blight Rot—Reasonableness 
of Notice of Breach—Failure to Pay Purchase Price of 
Peppers—Trucking Charges 


Where complainant sought to recover the balance of the purchase price of 
tomatoes and peppers sold and delivered to respondent and the latter 
filed an answer in which it admitted liability for the peppers, but denied 
any liability for the purchase price of tomatoes on the ground that they 
were not in suitable shipping condition due to Late Blight Rot, and 
counterclaimed for the reasonable cost of the transportation of the 
tomatoes, held: 

(1) the evidence shows that the length of time in transit and condi- 
tions of transportation of the tomatoes were normal and that, upon ar- 
rival, the tomatoes were green and in good condition, and that they were 
not abnormally deteriorated; hence, there was no breach of suitable 
shipping condition warranty; 

(2) the existence in the “f.o.b. acceptance” contract herein is not 
inconsistent with complainant-seller’s warranty of suitable shipping con- 
dition; 

(3) since the tomatoes were bought by description and the respond- 
ent-buyer had no opportunity to inspect them prior to the sale, by opera- 
tion § 15 of the Uniform Sales Act, the contract herein contains an im- 
plied warranty by complainant of merchantable quality of the produce; 

(4) the tomatoes became a total loss by reason of a latent defect— 
Late Blight Rot, which was of field origin and which existed at the time 
of the sale; 

(5) complainant-seller breached an implied warranty of the mer- 
chantability of the produce and, therefore, complainant may not recover 
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any part of the purchase price of the tomatoes as they had had no com- 
mercial value; 

(6) respondent-buyer gave notice to complainant of the breach with- 
in a reasonable time after the acceptance of the tomatoes; and 

(7) since the peppers met contract requirements and respondent 
admitted liability therefor, complainant is entitled to recover the pur- 
chase price of the peppers minus the amount of trucking charges incurred 
in shipping the tomatoes to destination as alleged in respondent’s 


counterclaim. 


Meaning of Term, Suitable Shipping Condition in 
Relation to Direct Shipments 


defined in the regulations under the act “Suitable shipping condi- 
tion,” in relation to direct shipments, means that the commodity, at time 
of billing, is in a condition which, if the shipment is handled under nor- 
mal transportation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract of sale. 
This means that the commodity must not be abnormally deteriorated 
upon arrival at destination. 


Conflict of Laws—Extent of Applicability of State Laws under Act 


While the validity of contracts to sell perishable agricultural commodities 
in interstate commerce is to be determined by the federal act and the 
regulations issued under it to the extent that they are applicable, the 
law of the state the rules of which would be applicable, under conflict 
of laws continues to be applicable to the determination of the question 
of validity to the extent that the federal act and regulations do not pro- 
vide a rule for its solution. 


Conflict of Laws—Application of Law of Colorado 
on Question of Warranties 


Upon the basis of conflict of law rules for ascertaining the nature and inter- 
pretation of a contract, and upon the evidence of record, the question 
whether the contract before us contains an implied warranty or war- 
ranties must depend upon the Colorado statutes and rules of decision. 


Court Decision Explained 
Erie R. Co. v. Thompkins (1938), explained and applied. 


Mr. Jack E. A. White of North, Blackmon & White, of Corpus Christi, Texas, 
for complainant. Mr. Harold T. King, of Denver, Colorado, for respond- 
ent. Mr. Rogers N. Robison, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). 
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Formal complaint was filed on February 23, 1951, in which the 
complainant seeks to recover $2,137.50, the alleged unpaid sales 
price of a truckload of produce consisting of 600 lugs of tomatoes 
and 150 bushels of peppers delivered to the respondent. 

A copy of the formal complaint was served upon respondent 
on April 23, 1951, and copies of the report of investigation made 
by the Regulatory Division were served on both parties on the 
same date. 

On May 14, 1951, respondent filed an answer and counterclaim 
in which it admits liability for the peppers, but denies any liability 
for the tomatoes, contending that they were not in suitable ship- 
ping condition due to Late Blight Rot. The counterclaim is for the 
reasonable cost of the transportation of the tomatoes. 

An oral hearing was requested by respondent, and was held on 
November 2, 1951, at Denver, Colorado. The complainant intro- 
duced evidence through depositions, and the respondent presented 
the oral testimony of several witnesses. 


FINDINGS OF FACT 
1. Complainant is an individual, J. D. Bearden, doing business 


as J. D. Bearden Produce Company, whose post office address is 
Jacksonville, Texas. Complainant was licensed under the Act at 
the time of this transaction. 


2. Respondent, Pat’s Produce Company, is a corporation, 
whose post office address is 2300 Market Street, Denver, Colorado. 
Respondent was licensed under the Act at the time of the transac- 
tion involved. 


8. On or about July 27, 1950, in the course of interstate com- 
merce, through negotiations conducted by C. H. Robinson, Inc., a 
broker in Denver, Colorado, complainant sold to respondent 150 
bushels of No. 1 green peppers at $2.25 per bushel, and 600 lugs 
of No. 1, Sweetheart Brand, green wrapped tomatoes, 6 by 6 and 
larger, at an agreed price of $3 per lug, for a total price of $2,- 
137.50, the sale being f.o.b, acceptance basis, Washburn, Missouri. 


4. The required quantities of tomatoes and peppers, which 
appeared to be in good, sound condition, were loaded on the buyer’s 
truck in Washburn, Missouri, at 5 p.m. on July 27, 1950. The ship- 
ment arrived at destination in Denver on Saturday, July 29, at 
about 2:30 p.m. Upon arrival at destination, the tomatoes and 
peppers were inspected by respondent. There was no evidence of 
any condition which would cause the produce to fail to meet con- 
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tract requirements, whereupon respondent accepted the shipment 
and unloaded it into respondent’s warehouse. 


5. On Sunday, July 30, 1950, respondent discovered that some 
of the tomatoes were turning mahogany color. On the following 
Monday, July 31, 1950, the respondent complained to the broker 
concerning the condition of the tomatoes and requested Federal 
inspection. 

6. A Federal certificate covering inspection of the tomatoes, 
made at 2 p.m. on July 31, 1950, contains the following statement: 
“From 6 to 23%, average approximately 15% decay, Late Blight 
Rot, mostly in advanced, some in early stages. Remainder stock 
mature green; from 2 to 7%, average 5% damaged by slightly 
sunken discolored areas generally occurring over shoulders of 
tomatoes.” On August 3, 1950, a second Federal inspection was 
obtained by the respondent on these tomatoes, and the inspection 
certificate reads, concerning the condition, as follows: “Approxi- 
mately 40% mature green, 10% turning, 5% ripe and firm. In 
most samples 15 to 90%, in some 1 to 8%, average approximately 
45% decay, Late Blight Rot, generally in advanced stages.” A 
third Federal inspection was made on August 5, 1950, the certifi- 
cate evidencing which reads in part as follows: “Approximately 
25% mature green, 15% turning, 10% ripe and firm. From 9% 
to 100%, average approximately 50% decay, Late Blight Rot, 
mostly in advanced, some in early stages.” A fourth inspection 
was made on August 9, 1950, and the inspector stated in his cer- 
tificate that the produce was “practically all stock decayed, Late 
Blight Rot, generally in advanced stages, many of which show 
secondary infection of Bacterial Soft Rot. I consider such produce 
to possess no commercial value at the time of inspection.” The 
tomatoes were condemned by the City of Denver and the condem- 
nation notice, dated August 4, 1950, gives as the reason for con- 
demnation, “Late Blight Rot Decay.” All the tomatoes were 
dumped. 

7. The peppers delivered by complainant met contract require- 
ments. 

8. On August 3, 1950, the broker wired the complainant as 
follows: “Follow up Federal inspection Pats Produce. Most 
samples 15 to 90 percent some 1 to 8 percent average 45 percent 
decay Pat says only solution will handle your account please ad- 
vise quick.” On August 4, 1950, the complainant replied as fol- 
lows: “Not about to let Pat handle anything our account. Guess 
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has got trouble. Will allow up 25 cents. If draft not picked up im- 
mediately going to enter suit.’”’ Complainant’s draft for the pur- 
chase price was dishonored by respondent. 

9. Respondent, which is a licensed carrier, incurred trucking 
charges on the tomatoes of 50¢ per lug, or $300. 

10. A formal complaint was filed on February 23, 1951, which 
was within 9 months after the cause of action accrued. The coun- 
terclaim was filed on May 14, 1951. 


CONCLUSIONS 


The parties are in dispute as to whether the contract required 
the delivery of No. 1 tomatoes, as alleged by the seller in the com- 
plaint, or U. S. No. 1 tomatoes, as alleged by the purchaser in 
the answer. Based upon the evidence of record, and particularly 
the oral testimony given at the hearing by G. M. Arpin, manager 
of the office of the brokerage company which negotiated the sale, 
we conclude that complainant was obligated to deliver “good qual- 
ity No. 1 tomatoes.’”’ We find it unnecessary to elaborate upon this 
specification for the reason it seems to be conceded that at the 
time of shipment the tomatoes would have met either version of 
this part of the agreement. The real dispute concerns an alleged 
latent defect. 

As the case is presented, the primary issue is whether com- 
plainant breached the suitable shipping condition warranty. Re- 
spondent contends that the tomatoes delivered were not in suit- 
able shipping condition because they were affected with Late 
Blight Rot, a disease of field origin. In this connection Mr. P. V. 
Vendegna, president of respondent corporation, testified that he 
was at respondent’s warehouse on Saturday afternoon when re- 
spondent’s trucker arrived with the load of produce in the re- 
frigerated truck. The truck was unloaded in the warehouse that 
afternoon and from an examination which he made at the time, 
he concluded that the tomatoes were green and in good condition. 
In answer to a specific question as to quality, that is, whether they 
were what he would call a No. 1 tomato, Vendegna answered, “It 
was a good tomato, yes, sir.” 

Mr. Vendegna also testified that the next day, Sunday, he hap- 
pened to be at the warehouse with a customer and they looked at 
the tomatoes again. At this time it was noted that they were turn- 
ing mahogany color and some evidence of disease was noted. The 
temperature in the warehouse during this period was not over 60°. 

On Monday this rapid change in color and evidence of deterior- 
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ation was more apparent, so the respondent complained to the 
broker and called a Federal inspector. As shown by the inspection 
reports, the deterioration increased very rapidly. The respondent 
testified further that he is a processor of tomatoes, but he did 
not attempt to put these tomatoes in the warming room because 
the heat would merely accelerate the decay. 

The Federal inspector who made the four inspections, testified 
that he was reasonably certain on his first examination that the 
tomatoes were affected with Late Blight Rot, but to confirm his 
opinion, he sent samples through the District Supervisor in Chi- 
cago to a pathologist who confirmed this diagnosis. The patholo- 
gist was Dr. Glen Ramsey, Senior Pathologist, Bureau of Plant 
Industry in Chicago, who is a co-author of U. S. Department of 
Agriculture Miscellaneous Publication No. 121, dated March 1932, 
on “Market Diseases of Fruits and Vegetables,” which deals with 
this type of disease. Miscellaneous Publication No. 121 was re- 
vised and superseded by Agriculture Handbook No. 28 issued June 
1952. Official notice is taken of the contents of these bulletins, 
particularly that Late Blight Rot of tomatoes is a field disease. 
The Federal inspector testified that if these tomatoes had been 
sold in the green state before the disease was visible, it would 
have become apparent in the ripening process, rendering the to- 
matoes unfit for human consumption, 

Another witness testified on behalf of respondent to the effect 
that he had purchased one-half of a carload of the same brand 
of tomatoes on or about the same date from the General Fruit 
Company (which admittedly bought them from the complainant) 
and that 85 percent of these tomatoes deteriorated very rapidly 
as they started to ripen, showing black spots and watery areas 
which rendered them unsalable. The 15 percent which were sold 
had to be mixed with other tomatoes, were sold at a discount, and 
caused a lot of complaints and “kick-backs.” 

The evidence shows that the length of time in transit and con- 
ditions of transportation were normal. 

As defined by § 46.24(j) of the regulations “Suitable shipping 
condition,” in relation to direct shipments, means that the com- 
modity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the des- 
tination specified in the contract of sale. This means that the com- 
modity must not be abnormally deteriorated upon arrival at des- 
tination. Anonymous, 9 A.D. 1116, 1120. From the above evidence 
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it is clear that, upon arrival, the tomatoes were green and in good 
condition, and that they were not abnormally deteriorated. Ac- 
cordingly, there was no breach of the suitable shipping condition 
warranty. 

Since the defect in the tomatoes was not discovered until after 
arrival, the real question here is whether there is an additional 
warranty applicable to the sale; that is, a warranty that protects 
the buyer against an inherent defect which does not become appar- 
ent until after arrival and acceptance of the shipment at destina- 
tion. It is not contended, and the evidence does not disclose, that 
complainant herein gave an express warranty to that effect, so 
if there is such a warranty, it arises by implication or as a matter 
of law. Cf., Cohen v. Frima Products Co. (5th Cir. 1950), 181 
F. 2d 324. 

Neither the Perishable Agricultural Commodities Act, 1930, as 
amended, nor the regulations issued pursuant thereto, imposes an 
implied warranty of the kind under discussion. However, the in- 
quiry does not end here, since it is well-settled that State statutes 
may be applicable. For example, the effect of the Pennsylvania 
Statute of Frauds upon a contract before the Secretary of Agri- 
culture was considered in Rothenberg v. H. Rothstein & Sons (3rd 
Cir. 1950), 181 F. 2d 345 [9 A.D. 1267]; 183 F. 2d 524 [9 A.D. 
1272]. It was there stated by the circuit court that, “while the 
validity of contracts to sell perishable agricultural commodities in 
interstate commerce is to be determined by the federal act and 
the regulations issued under it to the extent that they are appli- 
cable, the law of the state the rules of which would be applicable 
under the conflict of laws continues to be applicable to the deter- 
mination of the question of validity to the extent that the federal 
act and regulations do not provide a rule for its solution.” Pro- 
ceeding from the conclusion that State statutes may be applicable 
to certain questions presented to the Secretary for determination, 
it next becomes necessary to determine which State law is appli- 
cable where a conflict of laws problem is involved. 

Complainant herein is an individual engaged in business in 
Jacksonville, Texas. Respondent is a corporation engaged in busi- 
ness in Denver, Colorado. The contract was negotiated by a broker 
in Denver, Colorado, upon instructions received by long distance 
telephone from complainant. The offer was accepted in Denver, 
Colorado, by the respondent. A contract is deemed to be made at 
the place where final assent is given. Accordingly, the contract 
was made in Colorado. The tomatoes were to be delivered to re- 
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spondent f.o.b. acceptance, Washburn, Missouri. Under generally 
accepted decisions, the contract was, therefore, to be performed 
in Missouri. Because these three States do not all follow the same 
rules in conflict of laws questions, and because the Uniform Sales 
Act has been adopted by only one of these jurisdictions, Colorado, 
the question as to which State rule or laws to apply becomes im- 
portant. 

The decision in Erie R. Co. v. Thompkins (1938) 304 U.S. 64, 
114 ALR 1487, with certain exceptions, requires Federal courts, 
in diversity of citizenship cases, to follow State statutes and de- 
cisions in effect in the State in which the court is sitting. This 
requirement pertains to matters of substance, but does not extend 
to questions of procedure, 21 ALR 2d 258. The prohibition against 
applying independent determinations, or following a Federal gen- 
eral common law doctrine by a Federal court has been held, in 
diversity of citizenship cases, to extend to the field of conflict of 
laws. Thus, in Klaxon Co. v. Stentor Co. (1941), 313 U.S. 487, 
21 ALR 2d 247, 265, it was held that a Federal court sitting in 
Delaware must apply the conflict of laws rules prevailing in Dela- 
ware’s State courts. It has been held that, for purposes of diversity 
suits, and where a State-created right is concerned, a Federal 
court is, in effect, “only another court of the state.” Guaranty 
Trust Co. v. York (1945), 326 U.S. 99; Hazeltine Research, Inc. 
v. Automatic Radio Mfg. Co., Inc., 77 F. Supp. 4938 (1948 D. 
Mass.), aff’d 176 F. 2d 799, aff’d 339 U.S. 827, reh, den., 340 
U.S. 846. This proceeding is not, of course, a diversity of citizen- 
ship case; and for that reason a Federal court technically would 
not be bound to apply a State statute under the Erie doctrine in 
deciding an appeal from a Secretary’s order under the act. Also, 
were our decision to be appealed to a Federal district court, it 
might be held that a Federal question is involved; namely, an 
appeal from a ruling of the Secretary of Agriculture under a 
Federal statute. See Joseph Denunzio Fruit Co. v. Associated 
Fruit Distributors of California and The Red Lion Packing Com- 
pany, 79 F. Supp. 117 (S.D. Cal. 1948) [7 A.D. 1009, 1043], aff’d 
188 F. 2d 569, cert. den., 342 U.S. 820; and Rothenberg v. Roth- 
stein, supra. Although it may be that in some respects this pro- 
ceeding does involve a Federal question, it seems to us that the 
crux of the precise problem now before us concerns the existence, 
or not, of a State-created right. The “right”, if it exists, is a mat- 
ter not covered by the Federal statute. Bearing significantly on 
the problem, if not decisive thereof, is the clearly expressed inten- 
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tion of the Federal statute, that certain State-created rights and 
liabilities shall be preserved. Thus, section 15 of the act provides 
that “This act shall not abrogate nor nullify any other statute, 
whether state or federal, dealing with the same subjects as this 
act; but it is intended that all such statutes shall remain in full 
force and effect except insofar only as they are inconsistent here- 
with or repugnant hereto.” (7 U.S.C. 4990) The Perishable Agri- 
cultural Commodities Act was not intended to repeal the law of 
sales or to destroy the rights and liabilities of contracting parties 
thereunder. The LeRoy Dyal Co., Inc. v. Charles R. Allen, 161 F. 
2d 152 (4th Cir. 1947) [6 A.D. 497]; Fletcher v. Ozark Packing 
Co., 188 F. 2d 858 (8th Cir. 1951) ; 21 ALR 2d 840, 859. The act 
merely provides an additional remedy. A. J. Conroy, Inc. v. Weyl- 
Zuckerman & Co., 39 F. Supp. 784 (1941) [7 A.D. 1133]. We 
think it is concordant with the expressed intention of the act, that 
the rationale of the Erie and Klaxon decisions be applied by this 
tribunal in resolving the matter. Accordingly, since the hearing 
in this proceeding was held in Denver, Colorado, we shall adhere 
to the conflict of law rules as they prevail in the State of Colorado. 
As we stated in Anonymous, 9 A.D. 1252, 1260, the historic 
approach to conflict of laws problems in the field of contracts is 
set forth in Scudder v. Union National Bank (1875), 91 U.S. 406, 
412, wherein the Supreme Court held: 
“Matters bearing upon the execution, the interpretation, and 
the validity of a contract are determined by the law of the 
place where the contract is made. Matters connected with its 
performance are regulated by the law prevailing at the place 
of performance. Matters respecting the remedy * * * depend 
upon the law of the place where the suit is brought.” 
We further pointed out that the above approach is the weight of 
authority, and is embodied in the Conflict of Laws Restatement 
(1934), §§ 332 and 358. The Colorado courts follow the above 
general rule. Cockburn et al. v. Kinsley (1913), 25 Colo. App. 89, 
135 pp. 1112, 1113. In Gossard v. Gossard (10th Cir. 1945), 149 
F. 2d 111, involving an appeal from the District Court of the 
United States for the District of Colorado, it was held that “The 
law of the place where a contract is made governs its nature, val- 
idity, and interpretation, unless it appears that the parties, when 
entering into the contract, intended to be bound by the law of some 
other place.”” Upon the basis of the above conflict of law rules for 
ascertaining the nature and interpretation of a contract, and upon 
the evidence of record, the question whether the contract before 
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us contains an implied warranty or warranties must depend upon 
the Colorado statutes and rules of decision. 

The Uniform Sales Act has been adopted by the State of Col- 
orado (’35 C.S.A., C. 148 A). Section 15 of such statute provides, 
in part, as follows: 

“Implied warranties of quality. Subject to the provisions of 
this act and of any statute in that behalf, there is no implied 
warranty or condition as to the quality or fitness for any 
particular purpose of goods supplied under a contract to 
sell or a sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which the goods 
are required, and it appears that the buyer relies on the 
seller’s skill or judgment (whether he be the grower or man- 
ufacturer or not), there is an implied warranty that the 
goods shall be reasonably fit for such purpose. 

““(2) Where the goods are bought by description from a 
seller who deals in goods of that description (whether he be 
the grower or manufacturer or not), there is an implied 
warranty that the goods shall be of merchantable quality. 

* * * 

“(5) An implied warranty or condition as to the quality 
or fitness for a particular purpose may be annexed by the 
usage of trade. 

“(6) An express warranty or condition does not negative 
a warranty or condition implied under this act unless incon- 
sistent therewith.” 

It is clear that the tomatoes herein were bought by description, 
and that the purchaser had no opportunity to inspect the produce 
prior to the sale. By operation of Section 15 of the Uniform Sales 
Act, effective in Colorado, therefore, the contract before us con- 
tains an implied warranty by complainant that the tomatoes would 
be of merchantable quality. 

We note in passing that the existence in this “f.o.b. acceptance” 
contract of an implied warranty of merchantability is not incon- 
sistent with the seller’s warranty of suitable shipping condition. 
Accord, Garibaldi & Cuneo v. Al Kaiser & Bros., 9 A.D. 1872, 
1376 (involving a “f.o.b. shipping point acceptance final” con- 
tract) ; and Anonymous, 10 A.D. 1107 (involving a “rolling ac- 
ceptance final contract’). 

With respect to the question whether complainant-seller breach- 
ed the warranty of merchantability, the evidence shows clearly 
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that the tomatoes in controversy became a total loss by reason of 
a defect which was of field origin and which existed at the time 
of sale. There is no evidence that transportation service and con- 
ditions, or that the manner of handling by respondent-purchaser 
after delivery, contributed in any material way to the loss. Com- 
pare, Anonymous, 9 A.D. 1116. The reported decisions of the State 
of Colorado seem not to involve the question of a seller’s liability 
under such circumstances. However, the decisions of other courts 
in applying section 15 of the Uniform Sales Act to similar cir- 
cumstances have held the seller liable on an implied warranty of 
quality. In A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., Inc., 
supra, there was involved an f.o.b. sale of a carload of U.S. No. 1 
topped carrots which, according to a Federal inspection at ship- 
ping point in California, met contract requirements, but which 
at destination in Milwaukee were found to be infected with watery 
soft rot, a disease of field origin. The seller was held liable under 
the Uniform Sales Act effective in California upon an implied 
warranty of quality. A similar result was reached in Joseph Mar- 
tinelli & Co., Inc. v. L. Gillarde Co., 73 F. Supp. 293 (1947) [7 
A.D. 359], reversed on other grounds, 168 F. 2d 276 (1948) [7 
A.D. 421], 169 F. 2d 60, cert. den., 335 U.S. 885, where the ques- 
tion involved cantaloups affected with cladosporium soft rot, a 
disease of field origin. See also, Anonymous, 10 A.D. 1107 (1951) 
[field freezing injury to celery]; and Anonymous, 8 A.D. 744 
(1949) [late blight disease in potatoes]. Upon the evidence of 
record and the authorities cited, we conclude that the tomatoes 
in question were inherently defective at the time of sale, and that 
complainant breached an implied warranty that they were of 
merchantable quality. 

We are not unaware of reported decisions which state the rule 
to be that the inquiry as to merchantability should be directed to 
the time and place of delivery to the carrier, and that “there is no 
implied warranty that perishable property will continue sound 
for any definite time, or for any period of time.” Particular refer- 
ence is made to Fruit Dispatch Co. v. C. C. Taft Co., 197 Iowa 
409, 197 N.W. 302 (1924) [f.0.b. sale of “revalued” bananas 
overripe at destination, but which had been sold with the under- 
standing they were not up to standard condition at the time of 
sale because of ripeness] ; Rinelli v. Rubino, 68 Ind. App. 314, 120 
N.E. 388 (1918) [f.o.b. sale of apples declared to be “rotten and 
worthless” on arrival at destination]; and Rhynas v. Keck, 179 
Iowa 422, 161 N.W. 486 (1917) [development of cholera in hogs 
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after delivery to and shipment by buyer]. The latter two cases 
were decided before adoption of the Uniform Sales Act in Indiana 
and Iowa. In the Rinelli case failure properly to instruct the jury 
with respect to what time and place the inquiry as to merchant- 
ability should be directed was held to be reversable error, and 
the case was remanded for further proceedings. The facts re- 
ported do not show that the defect there in controversy was in- 
herent. In the Fruit Dispatch Co. case the court refused to imply 
a warranty as to quality because of inconsistency with the express 
terms of the sale. Although referring to the rule that there is no 
implied warranty that perishable property will remain sound for 
any definite time, the court found it unnecessary to apply the rule 
in the case before it. In the Rhynas case there was no showing 
that the defect complained of was inherent, or that it existed at 
the time of sale and delivery to the purchaser. Thus, in none of 
the cases above cited was the question decided whether the rules 
referred to were applicable where the defect was inherent or in 
existence at the time of sale. Accordingly, the cases cited, we think, 
are distinguishable from the one before us. While we have no 
quarrel with the general rules cited in this paragraph, we think 
that they should not be applied where the facts show the defect 
to be of field origin and undiscernable at the time of sale. As found 
by the court in A. J. Conroy, Inc. v. Weyl-Zuckerman Co., Inc., 
supra, the carrots involved therein were affected with watery soft 
rot, a disease of field origin, which developed in transit. It was 
pointed out that it takes time for such defect to appear. 

The facts before us would perhaps also support findings and 
conclusions to the effect that complainant breached an implied 
warranty that the tomatoes would be suitable for ripening and 
resale. S. Kamp Co.v. A. B. Friedman and Co., Inc., PACA Docket 
No. 3450, decided February 1, 1941 (unpublished). In view of our 
conclusions above, however, we find it unnecessary to discuss fur- 
ther this possible basis of the shipper’s liability. 

It appears that, after acceptance of the goods, respondent gave 
notice to the seller of the breach within a reasonable time. It fur- 
ther appears that the tomatoes had no commercial value. Accord- 
ingly, complainant may not recover any part of the purchase price 
of the tomatoes by reason of respondent’s failure to comply with 
the notice requirements of section 49 of the Uniform Sales Act, 
85 C.S.A., C. 143 A, § 49. 

The 150 bushels of peppers delivered by complainant met con- 
tract requirements, and respondent has admitted liability for 
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$337.50, the purchase price thereof. 

Respondent has filed a counterclaim for $300, representing the 
amount of trucking charges incurred in shipping the tomatoes 
from Washburn, Missouri, to destination. The evidence in the 
case shows that this is a reasonable trucking charge. Although 
not filed within 9 months from the time the cause of action ac- 
crued, these charges should be allowed respondent by way of a 
set-off. 

In conclusion, complainant has failed to prove a cause of action 
in connection with its sale of tomatoes to respondent. An indebted- 
ness to complainant of $337.50 in connection with the sale of pep- 
pers to it has been admitted by respondent; but from this amount 
should be deducted the $300 due respondent on its counterclaim. 
This results in a balance of $37.50 due to complainant. Respond- 
ent’s failure to pay this sum promptly is a violation of section 2 
of the Act, for which reparation, with interest, should be awarded 
complainant. The facts and circumstances as set forth herein 
should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $37.50, plus interest thereon at the 
rate of 5 percent per annum, from August 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3526) 


PACA Docket No. 5678. Decided May 4, 1953. 


Dismissal—Failure to Prove Damages 


Where complainant alleged that respondent sold and delivered a carload of 
tomatoes to complainant, which tomatoes were accepted and paid for 
by complainant, but that they had been loaded in an unsuitable shipping 
condition, as a result of which complainant sustained a loss on resale 
of the produce, and respondent denied liability on the ground that the 
tomatoes were in suitable shipping condition, held, that even if the to- 
matoes involved herein were in unsuitable shipping condition at timd 
of billing, which question is not determined, complainant’s claim should 
be denied for failure of proof of the alleged damage sustained, and the 
complaint should be dismissed. 
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Rule of Evidence Relative to Establishment of 
Abnormal Deterioration of Commodity 

It is a well established rule that evidence of abnormal deterioration of the 
commodity upon its arrival at the destination is evidence of the breach 
of warranty of suitable shipping condition only in cases in which the 
transportation service was normal. This rule does not necessarily assume 
that the abnormal transportation service caused the damage. It merely 
acknowledges such possibility, and even though the possibility of un- 
suitable shipping conditfon at time of billing remains, it bars a recovery 

for want of proof that the damage resulted therefrom. 












Exception to Rule of Evidence Relative to Establishment 
of Abnormal Deterioration of Commodity 
An exception to the rule of evidence relative to the establishment of abnormal 
deterioration of commodity has been held to apply where a buyer may 
prove breach of the seller’s warranty of suitable shipping condition in 
spite of proof of abnormal transportation service if the nature of the 
damage found at destination is such as could not have been caused by or 
aggravated by the faulty transportation service. 











Defect in Commodity—Effect of Failure to Prove Injury 
Occurred Prior to Time of Billing 

Bince the question presented herein is whether the defect described as “sunken 
discolored areas, generally occurring over shoulders” is definitely a re- 
sult of factors other than rough handling in transit if mechanical or 
other injury in transit could possibly have been a factor in the develop- 
ment of this defect, complainant’s claim must be denied for want of 
proof that the injury occurred prior to the date of billing, in spite of the 
possibility or even considerable probability that the injury occured be- 
fore that time. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent 
pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 















PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
involving a carload of tomatoes sold by respondent to complainant 
in December 1950. Informal complaint was received by the De- 
partment on May 31, 1951. The formal complaint, filed October 
15, 1951, alleges that the tomatoes were accepted and paid for 
by complainant, but that they had been loaded in unsuitable ship- 
ping condition, as a result of which complainant realized on reasale 
$488.95 less than would have been realized had the commodity 
met contract requirements. 

A copy of the formal complaint, together with a copy of the 
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report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch, was served upon respondent by registered 
mail on November 7, 1951, and complainant’s attorney received 
a copy of the report of investigation on the same day. A supple- 
mental report of investigation was served upon both parties on 
November 16, 1951. 

Respondent’s answer was filed January 22, 1952, denying liabil- 
ity. Since the amount claimed is less than $500, the matter is dis- 
posed of under the shortened procedure provided by section 47.20 
of the rules of practice. 


FINDINGS OF FACT 


1. Complainant, * * *, is acorporation whose post office 
address is * * *, * * *, Minnesota. 


2. Respondent, * * *, is a corporation whose post office 
addressis * * *, * * *, Illinois. Respondent was licensed 
under the act at the time of the transaction involved in this pro- 
ceeding. 

8. On or about December 21, 1950, in the course of interstate 
commerce, respondent sold to complainant a carload of U.S. No. 1 
tomatoes loaded in car WFEX 49820, consisting of 276 lugs of 
6 x 7 size and larger at $6 per lug, and 274 lugs of 7 x 7 size at 
$5 per lug, or a total price of $3,026, fob. * * *, Florida. 


4. The carload of tomatoes loaded in car WFEX 49820 re- 
ceived official inspection at shipping point, * * *, Florida, 
at 3:00 p.m., December 21, 1950, approximately 2 hours before 
the car was released to the carrier. The report of that inspection 
indicates that the commodity contained grade defects within toler- 
ance with less than one percent decay, and was of U.S. No. 1 
grade. 


5. On that same afternoon the carload was inspected at ship- 
ping point by the Southern Weighing and Inspection Bureau, and 
was reported to have contained: “Est. 8 to 10% ship bruised in 
top and bottom layer — Some shoulder bruise noted — No decay.” 


6. Car WFEX 49820 was delivered to complainant at * * *, 
Minnesota, and was spotted on team track at 8:10 a.m., December 
28, 1950. An official condition inspection was made at destination 
at 11:45 a.m. that day, and an appeal inspection from the official 
shipping point inspection of December 21, 1950, was made at 2:45 
p.m. that day. Both of these inspections revealed: “Center brace 
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in place but racked. 6th and 7th stacks from B end bunker 2 upper 
layer lugs tilted 6 to 8 inches, few lugs racked.” Both inspections 
revealed damage in the form of sunken, discolored areas over the 
shoulders of the tomatoes, and box bruises, with some decay. With 
respect to these defects, the appeal inspection report reads as: 
follows: 
“rom 2 to 45%, average approximately 14% damaged, in- 
cluding 5% seriously damaged by sunken discolored areas, 
generally occurring over shoulders. In racked lugs, from 4 
to 8%, average 6% show box bruises. In 44 of samples no 
decay, in remainder 2 to 4%, average 2%, generally Bacterial 
Soft Rot. 
“Now fails to grade U.S. No. 1 only account of sunken dis- 
colored areas. 
“This certificate covers an appeal inspection on the above 
described shipment which was previously inspected and cer- 
tified on Federal certificate in the State of Florida, which 
is sustained as to grade, sunken discolored areas being a fac- 
tor of condition.” 

7. Complainant immediately complained of the condition of the 
tomatoes to respondent, but accepted the shipment and subse- 
quently paid respondent the contract price therefor. 

8. All of the tomatoes contained in car WFEX 49820 were 
disposed of by complainant at * * * on December 29 and 
30, 1950. All of the 7 x 7 size were resold for $5.77% per lug, the 
6 x 7 size were resold for $7.401% per lug, and the 6 x 6 size and 
larger were resold for $4.7714 per lug. 

9. The Federal-State Market News Service report of Tuesday, 
December 26, 1950, for the * * *, Minnesota, market con- 
tains the following quotations on tomatoes in original lugs: 

“DULL. Very few sales. TEXAS lugs, green, turning & ripes, 
wrpd US #1, 6 x 6 lgr 5.75 - 6.25, mostly 5.75-6.00, 6 x 7s 
5.25-5.50. CALIF. & MEXICO no sales reported.” 

No sales of tomatoes in original lugs are reported for December 
27, the day before the shipment arrived, for December 28, the day 
it arrived, nor for the four days following the arrival, December 
29-31 and January 1. 

10. Informal complaint was filed within nine months after 
the alleged cause of action accrued. 


CONCLUSIONS 
Complainant’s claim is based upon the contention that the toma- 
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toes involved in this dispute were not in suitable shipping condi- 
tion. 

It is a well established rule that evidence of abnormal deteri- 
oration of the commodity upon its arrival at destination is evi- 
dence of breach of the warranty of suitable shipping condition 
only in cases in which the transportation service was normal. This 
rule is incorporated in the definition of “suitable shipping” in sec- 
tion 46.24(j) of the regulations. Anonymous Decision. 11 A.D. 
80, 34 (1952). 

The reason for the rule is obvious. Whether the commodity, at 
time of billing, was in good enough condition to travel to destina- 
tion without abnormal deterioration can be determined only from 
the condition in which it did arrive at destination, and where the 
carrier provides such faulty service as may have damaged the 
commodity in transit, it becomes impossible to attribute the ab- 
normal deterioration found at destination to the condition at time 
of billing. The rule does not necessarily assume that the abnormal 
transportation service caused the damage, It merely acknowledges 
such possibility, and even though the possibility of unsuitable con- 
dition at time of billing remains, it bars a recovery for want of 
proof that the damage resulted therefrom. 

Since this is the rationale of the rule, it has been held, as an 
exception to the rule, that a buyer may prove breach of the seller’s 
warranty of suitable shipping condition in spite of proof of abnor- 
mal transportation service if the nature of the damage found at 
destination is such as could not have been caused by or aggravated 
by the faulty transportation service. Anonymous Decision, 10 A.D. 
190 (1951). 

Complainant admits that the shipment involved herein received 
rough handling in transit which resulted in the shifting of the 
load and damage by bruising, for which complainant collected 
$93.50 from the railroad. However, complainant seeks to take the 
case out from under the rule and to bring it within the exception 
by distinguishing the damage from bruising found in the racked 
lugs from the damage in the form of sunken, discolored areas 
over the shoulders of the tomatoes on the basis that the former 
obviously is transit damage, whereas the latter resulted from in- 
jury prior to the time of billing. 

The question presented is whether the defect described as 
“sunken discolored areas, generally occurring over shoulders” 
is definitely the result of factors other than rough handling in 
transit between * * * and * * *, If mechanical or 
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other injury in transit could possibly have been a factor in the 
development of this defect, complainant’s claim must be denied 
for want of proof that the injury occurred prior to the time of 
billing, in spite of the possibility, or even considerable probability, 
that the injury occurred before that time. 

If it were to be concluded that this defect is of such nature as to 
afford proof of unsuitable condition for shipment, notwithstand- 
ing the fact of improper handling of the car en route, the next 
question presented is as to complainant’s damage resulting there- 
from. We pass one to this question without deciding whether com- 
plainant has proved that the tomatoes were not in suitable condi- 
tion for shipment. 

Car WFEX 49820 arrived at Minneapolis on the morning of 
December 28, 1950. The first sale of 167 lugs was made the follow- 
ing day, December 29th, and the remainder of the shipment was 
sold the next day, December 30th. Complainant claims that the 
tomatoes, had they been in suitable shipping condition, would 
have had a fair market value on those days of $8.50 per lug for 
6 x 6’s and larger, $7.50 per lug for 6 x 7’s, and 5.90 per lug for 
7x 7’s. In support of these prices complainant offers an affidavit 
sworn to and subscribed by the president of the * * *, 
which purchased 397 lugs from car PFEX 49820, Although the 
affidavit submits no prices for 6 x 7 and 7 x 7 sizes, it reads as 
follows with respect to the value of 6 x 6’s: “Had these 6 x 6 
Tomatoes arrived in sound and fancy condition they would have 
brought at least $8.50 per lug.” In addition complainant offers 
quotations 8 days prior to the sale of the first 167 lugs from the 
car, quotations on the * * * market, and quotations on re- 
packed tomatoes, all of which are not indicative of values of 
“originals” on the * * * market for the period involved. 

The shipment was available for resale at * * * on the 
morning of December 28th. No quotations on wrapped tomatoes 
in original lugs are available for that day or for the next four 
days. Apparently the nearest day on which sales were reported 
was December 26th. Prices for 6 x 7’s on that day were reported 
to be from $5.25-$5.50. Complainant actually received $7.401% for 
the 6 x 7’s it sold from the car in question. Even the 7 x 7’s re- 
turned to complainant a higher price than that quoted for 6 x 7’s 
on December 26th. We conclude complainant suffered no loss on 
these sizes. As to the remaining 121 lugs of 6 x 6’s and larger, 
the quoted prices on December 26th were $5.75-$6.25, mostly 
$5.75-$6.00. These quotations do not support complainant’s claim 
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that the larger sizes had a fair market value of $8.50 per lug. 

It is concluded that even if the tomatoes involved herein were 
in unsuitable shipping condition at time of billing, which question 
we do not decide, complainant’s claim must be denied for failure 
of proof of the damage sustained, if any. Accordingly, the com- 
plaint should be dismissed, 


ORDER 


The complaint filed herein is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3527) 


CANADIAN SUNSHINE FRUIT COMPANY, LMTD. v. JAMES EDWARD 
McGowan. PACA Docket No. 5672. Decided May 12, 1958. 


Refusal to Take Delivery of Grapes—Resale of 
Commodity—Damages 


Where complainant sought to recover damages allegedly sustained by it as 
a result of respondent’s nonperformance by refusing to accept delivery 
of fruit under a contract for the sale by complainant to respondent of 
Concord grapes, Canada domestic grade, at a certain price per ton, f.o.b. 
Buffalo, New York, as a result of which complainant resold some of the 
grapes and sustained a loss on said resale of the fruit, and respondent 
denied generally the allegations contained in the complaint, and pleaded 
certain defenses, held, that complainant established the contract as al- 
leged in the complaint, that respondent failed to establish any of his 
defenses, and that complainant’s resales were promptly and properly 
made and, therefore, complainant is entitled to damages in the amount 
of the difference between the purchase price and resale proceeds of the 
grapes. 

. A. M. Lowenthal of Telsey, Lowenthal, Rothenberg & Mason, of New 
York, New York, and Messrs. Croll, Borins, Orkins & Allen, of Toronto, 
Ontario, Canada, for complainant. Mr. George Rusk of Rusk & Rusk, 
of Marlboro, New York, for respondent. Mr. Wm. E. Bethards, Jr., 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1950, as amended (7 U.S.C. 499a et seq.). 
The complaint is based upon respondent’s alleged failure of per- 
formance under a contract between the parties for the sale by 
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complainant to respondent of 200 tons of Concord grapes, Canada 
domestic grade, at a price of $102.50 per ton, f.o.b. Buffalo, New 
York. Complainant alleges that, because of non performance of 
said contract by respondent, complainant resold the 399,390 pounds 
of grapes involved for the sum of $11,599.01 at shipping point. 
The contract, duty paid, price of these grapes was $97.50 per ton, 
f.o.b. St. Catharines, Ontario, or $19,470.26. Complainant requests 
damages in the sum of $7,911.25, representing the difference be- 
tween the sum of $19,470.26 and the sum of $11,559.01. 

Informal complaint was received by the Regulatory Division, 
Fruit and Vegetable Branch, December 29, 1950, and a formal 
complaint was filed on September 26, 1951. A copy of the formal 
complaint and a copy of the report of investigation made by the 
Regulatory Division, Fruit and Vegetable Branch, were served 
on respondent by registered mail on December 14, 1951. A copy of 
of the report of investigation was also served on counsel for com- 
plainant by registered mail on December 14, 1951. In an answer to 
the formal complaint filed on January 7, 1952, respondent denied 
generally the allegations contained in the complaint, and pleaded 
the following defenses: 

1. That complainant warranted the grapes involved would 
contain 15 to 16% sugar content; that complainant re- 
fused to ship any of the grapes to Buffalo, New York, in 
accordance with the terms of the contract unless respond- 
ent would deposit $5,000 with complainant prior to ship- 
ment; and that because of complainant’s refusal to per- 
form the contract, respondent was unable to examine and 
test the grapes for sugar content. 

. That under the contract of sale involved complainant 
agreed to deliver the grapes to Buffalo, New York, c.o.d.; 
that prior to the date set for delivery of the grapes to 
Buffalo, New York, complainant thought its broker tele- 
phonically advised respondent that respondent would 
have to forward $5,000 to complainant before complainant 
would ship any grapes; and that respondent refused to 
forward $5,000 to complainant as this was no part of the 
original agreement. 

. That it was part of the contract that complainant would 
deliver the grapes to Buffalo, New York, in bushel bas- 
kets, and that respondent would return the baskets at a 
later date; that respondent was informed by complainant 
at a time subsequent to the making of the said contract 
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that complainant had no covers for the bushel baskets 
and could not deliver the grapes unless respondent fur- 
nished the covers; and that respondent never agreed to 
furnish the said covers and so notified the broker immedi- 
ately, whereupon complainant advised it was unable to 
deliver the grapes in good condition unless respondent 
furnished covers for the baskets. 
Respondent requested that an oral hearing be held in the matter. 
The hearing was held in Marlboro, New York, on June 18, 1952. 
Both complainant and respondent were represented by counsel. 
Jack Tizel, president of complainant company, and Sydney Blinick, 
formerly secretary-treasurer of said company, testified for com- 
plainant. James Edward McGowan testified in his own behalf. 
Martin Lowenthal, the broker involved in this transaction, also 
testified for respondent. 


FINDINGS OF FACT 


1. Complainant, Canadian Sunshine Fruit Company, Limited, 
is a corporation whose post office address is 105 King Street, East, 


Toronto 1, Ontario, Canada. 


2. Respondent is an individual, James Edward McGowan, 
whose post office address is Marlboro, New York. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


8. On or about October 9, 1950, by oral contract contemplating 
the shipment of a perishable agricultural commodity in foreign 
commerce, the parties entered into a contract for the sale by 
complainant to respondent of 200 tons of Concord grapes, Cana- 
dian domestic grade, at an agreed price of $102.50 per ton, c.o.d., 
f.o.b. Buffalo, New York, which grapes were to be shipped from 
St. Catherines, Ontario, Canada, as follows: 


“Two trucks per day, starting next Monday, 10/16/50. Buyer 
has privilege of picking up grapes in Canada with $5.00 
trucking allowance. Seller to pay all customs charges.” 

4. The said contract was negotiated by one Martin Lowenthal 
of Lewis-Martin Corporation, 110 East 42nd Street, New York 
17, New York, who acted in negotiating said sale as agent for 
both complainant and respondent. 


5. During telephone conversations made through the broker 
on October 13, 1950, and October 14, 1950, it was agreed between 
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complainant and respondent that respondent’s truck drivers would 
have the checks to pay for the grapes to be transferred to respond- 
ent’s trucks at Buffalo, New York, or that respondent would trans- 
fer sufficient funds to a bank in St. Catherines, Ontario, to be 
paid out on presentation of suitable evidence of delivery in the 
event it was decided to use Canadian trucks, Thereafter, during 
the course of said telephone conversations, Martin Lowenthal, at 
respondent’s request, advised complainant to obtain trucks in 
Canada for use in shipping the grapes from St. Catharines, On- 
tario, to Buffalo, New York, but respondent would not agree to the 
current rate being asked by Canadian truckers, and advised com- 
plainant through Martin Lowenthal that his trucks would begin 
arriving at Buffalo, New York, on Monday, October 16, 1950, to 
begin picking up the grapes at a place to be subsequently agreed 
upon. 


6. On October 16, 1950, at 3 p.m., complainant telegraphed 
respondent as follows: 
“J. E. McGowan 
Marlboro, New York 
Re your order for two hundred tons Concord Grapes shipment 


to start today have two trailerloads ready for shipment please 

advise if picking same up or will take delivery at Buffalo 

also arrange for transfer of funds here to cover C O D 
Sunshine Fruit Co.” 


Complainant did not receive a reply to its telegram. 


7. On October 17, 1950, at approximately 8 p.m., complainant 
telephoned respondent, at which time respondent advised com- 
plainant that he would have his trucks in St. Catharines on Octo- 
ber 18, 1950, or would advise complainant if he was unable to do 
80. 


8. On October 18, 1950, complainant telephoned respondent, 
but respondent was not at his plant and his office refused to accept 
the call. 


9. On October 19, 1950, complainant telegraphed respondent 
as follows: 

“J. E. McGowan 
Marlboro, New York 
Reference your order for two hundred tons of Canadian Con- 
cord Grapes Domestic Grade placed through Lewis Martin 
Corporation New York City on October Ninth and further to 
telegram dated October Sixteenth please be advised that in 
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view of your not answering our specific request to accept 
delivery and your constant refusal to answer our telephone 
calls we have no alternative left but to sell these grapes for 
your account and to hold you liable for any differences as a 
result thereof through PACA in Washington or through other 
channels available therefor kindly govern yourself accord- 


ingly 


Sunshine Fruit Co.” 


10. Following the refusal of respondent to accept delivery of 
the grapes, complainant sold the said grapes for respondent’s 
account, to the Monte Carlo Wine Company, Clermont Fruit 
Packers, Inc., Buffalo Frosted Foods, and Certified Products 
Company on October 19, 1950; October 19, 1950; October 28, 1950; 
and October 20, 1950 as follows: 

Monte Carlo Wine Co. 


845 bu. 41720 lbs. Grapes @ $77.50 $1616.65 
Less Trucking—44255 Lbs. 22.50 497.87 $1118.78 


Clermont Fruit Packers 
1694 bu. 79090 lbs. Grapes 80.00 3163.60 
Less Trucking—84172 lbs. 18.00 757.55 2406.05 


Buffalo Frosted Foods 
631 bu. 30260 lb. Grapes 57.50 869.97 
Less Trucking—32153 Ibs. 8.00 128.61 


Certified Products Co. 
5226 bu. 248320 lbs. Grapes 80.00 9932.80 
Less Trucking—263998 lbs. 20.00 2639.98 7292.82 


$11,559.01 


11. Complainant’s damages amount to $7,911.25, which sum 
is the difference between $19,470.26, the contract price for which 
the said grapes were sold to respondent, and the sum of $11,559.01, 
the amount realized upon the aforesaid resale of the said grapes. 
Although requested to do so, respondent has failed and refused 
to pay to complainant this amount, or any part thereof. 

12. Informal complaint was filed on December 29, 1950, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


With reference to respondent’s first defense, it is concluded 
that the sales contract contained no provision with respect to the 
sugar content of the grapes. The broker’s memorandum of sale 
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makes no reference to the sugar content of the grapes. Respondent 
admits that he received a copy of the broker’s memorandum of 
sale and the record shows that respondent did not take exception 
to the terms of the agreement of sale as set forth in the broker’s 
memorandum of sale. 

Respondent’s second defense is an assertion that complainant 
demanded a guarantee, deposit or advance of $5,000 before it 
would ship any grapes out of Canada, and since this was not part 
of the original contract, respondent refused to comply with the 
demand and made no further effort to go through with the con- 
tract. This assertion is in the nature of an affirmative defense 
upon which respondent had the burden of proof by a preponder- 
ance of the evidence. 

The testimony of the respondent, James Edward McGowan, and 
of his witness, Martin Lowenthal, with respect to the above de- 
fense was absolutely inconsistent. Mr. McGowan testified: 

“They wanted a five thousand dollar retainer up there, be- 
sides paying for the grapes. That was to remain there until 
I completed this two hundred ton order. That had nothing 
to do with paying for the grapes. That was a retainer so that 
I would complete the two hundred ton.” (Tr. pp. 76-77). 
However, Mr. Lowenthal, the broker involved, testified that Mr. 
McGowan: 
“erred when he said the money was to be put up as a deposit, 
to be held there to guarantee the completion of the deal. 
“That, I think is wrong. 
“If my recollection serves me right, this money was to be 
sent up there to be applied to the last withdrawal of the 
grapes, and he was to pay for the grapes as they were with- 
drawn or delivered in Buffalo.” (Tr. p. 88) 

It should be noted that Mr. McGowan in his letter to the Depart- 
ment of Agriculture dated January 12, 1951, made no mention of 
this defense. (See Exhibit 4 of the Report of Investigation) 

We believe the intention of the parties with respect to payment 
is correctly reflected in the testimony of Mr. Blinick, given at the 
hearing, in response to a question whether, during the period of 
October 9 to 18, he had any conversation with anyone with respect 
to the forwarding of money for the grapes. The witness testified 
that he discussed the matter with the broker as follows: 

“The terms of the sale were c.o.d., f.o.b. Buffalo. I told Mr. 
Lowenthal I wanted it specifically understood that I wanted 
payment when the grapes were picked up; that if Mr. Mc- 
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Gowan was sending his trucks, I wanted the drived to have 
a check covering the grapes; that if I was sending my trucks, 
I wanted arrangements made for the transfer of funds so 
that when the grapes were loaded on Canadian trucks for 
shipment to Mr. McGowan, I could negotiate the transfer of 
the funds to ourselves.” (Tr. p. 23-24) 
Complainant’s telegram of October 16, 1950, to respondent noti- 
fying him that two trailerloads of grapes were ready for shipment, 
and requesting respondent to arrange for the transfer of funds to 
Canada to cover the c.o.d. charges, appears to be a request for 
payment made in accordance with the intent of the contract 
terms. 

In its brief complainant argues that respondent risked a default 
on his contract for reasons other than those set forth in his answer. 
Complainant points out that, as shown by the record, after enter- 
ing into the contract, respondent found that the customer for 
whom he had intended using the purchased grapes would not agree 
to such use. The record also shows that on October 16, respondent’s 
plant was working day and night and he was “swamped” with 
deliveries. (Tr. p. 63) In addition, the testimony shows that at 
about this time there occurred a serious break in the market, due 
to the fact that the grape crop turned out to be one-third larger 
than anticipated, and the price dropped about $40 per ton below 
the price respondent had agreed to pay. (Tr. p. 32, 74) 

Upon all the evidence of record it is concluded that complainant 
made no demands for payment upon respondent not contemplated 
by the contract. Accordingly, we hold that respondent has failed 
to establish his second defense by a preponderance of the evidence. 

Respondent’s third defense is an assertion that after the mak- 
ing of the contract, respondent was informed that complainant 
had no covers for the baskets, and that unless respondent fur- 
nished said covers, the grapes would not be delivered. 

At the hearing Mr. McGowan’s testimony was as follows: 
“He said after this deal was made, that I had to furnish 
baskets and lids, after this deal. ... He said that our drivers 
would have to put them on in Buffalo. Our men would have 
to do that. I told him I didn’t think our drivers would do it. 
They don’t get paid for that.” (Tr. pp. 54-55) 

Sydney Blinick testified: 

“ . . the question came up as to whose trucks would carry 
the grapes ....1 pointed out to Mr. Lowenthal that if Can- 
adian trucks were used, racks were used for carrying the 
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grapes. Mr. Lowenthal advised me that Mr. McGowan had 
no racks and if he used his trucks, they would have to have 
lids. I suggested to Mr. Lowenthal that if Mr. McGowan was 
sending his truck, he send his own lids down. At the time 
he did not know whether it was practical or not because he 
thought maybe Mr. McGowan was transporting apples down 
that way, in which case I told him that, if necessary, I would 
supply the lids.” (Tr. pp. 22-23) 

Additional testimony concerning this issue is found at Tr. pp. 
23, 58, 98-99 and 100. All of the testimony on this point, when 
carefully considered, establishes that the matter of lids for the 
baskets reached only the discussion stage, that it was not a ma- 
terial issue between the parties, and that it did not constitute 
justification for respondent’s rejection. 

In summary, it is concluded that complainant established the 
contract as alleged in the complaint, that respondent failed to 
establish any of his defenses, and that respondent’s refusal to 
take delivery of the grapes was in violation of section 2 of the 
act. Complainant’s resales were promptly and properly made. The 
damages sustained by complainant amount to the difference be- 
tween the purchase price of $19,470.26 and resale proceeds of 
$11,559.01, or $7,911.25. 

Reparation in the amount of $7,911.25, with interest, should 
be awarded complainant and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,911.25, with interest thereon 
at the rate of 5 percent per annum from November 1, 1950, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3528) 


TONY FERRAEZ v. INDEPENDENT BANANA DISTRIBUTORS. PACA 
Docket No. 5991. Decided May 12, 1953. 


Failure to Pay Purchase Prices of Bananas—Default 


Where complainant sought to recover the amount of the alleged purchase 
prices of a number of lots of bananas sold and delivered to and accepted 
by respondent, held, that since respondent admitted the material facts 





708 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 707 


alleged in the complaint by failing to file an answer, reparation in the 
amount of the purchase prices should be awarded to complainant. 


Mr. Tony Ferraez, of Brownsville, Texas, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 22, 1952. Formal com- 
plaint was filed on February 26, 1953. Complainant seeks an award 
of reparation in the amount of the alleged purchase prices of six 
lots of bananas sold and delivered to respondent in August and 
September 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon com- 
plainant on March 16, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 


further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, Antonio (Tony) Ferraez, 
whose address is 1027 E. Washington Street, Brownsville, Texas. 

2. Respondent is an individual, Jeanne Coniglio Fox, doing 
business as Independent Banana Distributors, whose address is 
1041 San Julian Street, Los Angeles, California. At the time of 
the transactions involved herein, respondent was licensed under 
the Act. 

8. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following six lots of bananas 
on the dates and terms indicated: 
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Date Quantity Unit Price Total Net 














8-18-52 30,890 lbs. $5.00 cwt. f.o.b. $1544.50 
Less allowance 154.45 $1390.05 

8-26-52 20,520 Ibs. 4.50 ewt. f.o.b. 923.40 
Less allowance 102.60 820.80 
8-27-52 6,190 Ibs. 4.00 cwt. f.o.b. 247.60 
9-5-52 24,120 ibs. 5.00 cwt. f.o.b. 1206.00 
9-11-52 28,260 lbs. 5.00 cwt. f.o.b. 1413.00 

9-20-52 27,670 lbs. 4.00 ewt. f.o.b. 1106.80 
Less allowance 276.70 830.10 
$5907.55 


4. Six lots of bananas meeting the specifications of the fore- 
going contracts were shipped by motor truck from Brownsville, 
Texas, in interstate commerce, to respondent at Los Angeles, Cali- 
fornia. Upon arrival at destination, respondent accepted the six 
lots of bananas in compliance with said contracts of sale, and 
made no complaint with respect thereto, 


5. The total purchase price of the six lots of bananas is $5,- 
907.55, no part of which has been paid by respondent to complain- 
ant. 


6. Formal complaint was filed on February 26, 1953, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Attached to the report of investigation as an exhibit is a letter 
addressed to the Department by respondent on January 19, 1953, 
admitting indebtedness to complainant in the amount of $5,907.55. 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the six lots of bananas is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $5,907.55, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant as reparation, $5,907.55, with interest thereon at 
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the rate of 5 percent per annum from October 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3529) 


KLEIN’S CELERY v. H. MoSEs & COMPANY. PACA Docket No. 5985. 
Decided May 12, 1953. 


Failure to Pay Purchase Price of Celery—Default 
Headnotes in 12 A.D. 707, applicable here. 


Klein’s Celery, of Newark, New Jersey, complainant, pro se. Misa Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 15, 1952. Formal com- 
plaint was filed on February 20, 1953. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of eleven 
lots of celery sold and delivered to respondent in August, Septem- 
ber, and October 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served on complainant 
on March 30, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 


same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Raymond Klein, doing busi- 
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ness as Klein’s Celery, whose address is 193 Miller Street, New- 




























” ark, New Jersey. 
2. Respondent is an individual, Herman Moses, doing business 
as H. Moses & Company, whose address is Lower Regional Market, 
Newburgh, New York. At the time of the transactions involved 
herein, respondent was licensed or subject to license under the 
Act. License No. 141220 was issued to respondent on August 27, 
1952, upon payment of the annual fee and arrearage for three 

35. months. 

8. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent eleven lots of celery on the dates 
and terms indicated: 

Date Quantity Unit Price Total 
8-4-52 6 crates Pascal celery $5.50 $33.00 
H. 8-5-52 4 crates Pascal celery 5.25 21.00 
3 dozen celery hearts 2.25 6.75 
8-25-52 5 crates Pascal celery 5.50 27.50 
8-26-52 5 crates Pascal celery 6.00 30.00 
8-29-52 3 crates Pascal celery 5.50 16.50 
9-15-52 3 crates Pascal celery 6.00 18.00 
4 dozen celery hearts 2.00 8.00 
]- 9-22-52 3 dozen celery hearts 2.25 6.75 
% 5 crates Pascal celery 6.00 30.00 
- 9-26-52 2 crates Pascal celery 5.25 10.50 
d 10-6-52 5 crates Pascal celery 4.50 22.50 
4 dozen celery hearts 2.25 9.00 
n 10-10-52 3 crates Pascal celery 4.50 13.50 
\- 10-20-52 8 dozen celery hearts 2.25 6.75 
$259.75 
: 4. Eleven lots of celery meeting the specifications of the fore- 
2 going contracts of sale were delivered to and accepted by respond- 
e ent at complainant’s place of business in Newark, New Jersey, 
and were thereafter shipped in interstate commerce to Newburgh, 
| New York in respondent’s truck. Respondent made no complaint 
, with respect to the celery. 
: 5. The total purchase price of the eleven lots of celery is 
; $259.75, no part of which has been paid by respondent to com- 





plainant. 


6. Formal complaint was filed on February 20, 1953, which 
was within 9 months after the causes of action accrued. 








CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
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plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8 (c)). 
Respondent’s failure to pay promptly to complainant the agreed 
contract prices for the eleven lots of celery is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $259.75, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $259.75, with interest thereon 
at the rate of 5 percent per annum from November 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3530) 


LOVINGTON GROWERS EXCHANGE v. NICK WINFREY PRODUCE COM- 
PANY. PACA Docket No. 5685. Decided May 12, 1953. 


Evidence—Failure to Sustain Burden of Proof as to De- 
velopment of Decay — Failure to Pay Purchase Price 


Where complainant alleged that respondent inspected and purchased tomatoes 
for a certain price, f.o.b. Lovington, New Mexico, and that the tomatoes 
were loaded upon respondent’s truck and were accepted by it, but respond- 
ent has failed and refused to pay the purchase price therefor, and the 
latter alleged that its acceptance of the tomatoes was conditioned upon 
a guarantee by complainant that the tomatoes would be free of frost 
damage and would not decay within one week from the date of purchase, 
and that since decay did appear within that period, respondent is not 
liable under the contract, held, that the evidence of record shows: 

(1) the parties intended the invoice to express the entire agreement 
of the parties and that the invoice makes no reference to frost damage 
and excludes the consideration of any defects except decay; 

(2) the written agreement supports complainant’s position that re- 
spondent became absolutely liable for 4 cents per pound at the time of 
acceptance of the tomatoes, and only the payment of the balance of 2 
cents per pound was conditional; 

(8) since the exact percentage of decay is not stated, but it was 
evidently less than 10 percent, it seems doubtful that serious decay de- 
veloped within the week specified in the contract; 

(4) since respondent has failed to sustain the burden of showing 
that serious decay appeared within one week from date of the purchase, 
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complainant is entitled to an award of reparation against respondent in 
the amount of the purchase price of the produce. 

Mr. A. M. Swarthout of Heidel & Swarthout, of Lovington, New Mexico, for 
complainant. Nick Winfrey Produce Company, of Lubbock, Texas, re- 
spondent, pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed November 14, 1951, and the 
formal complaint was filed December 29, 1951. Complainant al- 
leges that on October 31, 1951, respondent inspected and purchased 
a truckload of tomatoes for a total price of $1,037.76, f.0.b. Lov- 
ington, New Mexico. Complainant alleges further that the toma- 
toes were loaded upon respondent’s truck and were accepted but 
that respondent has failed and refused to pay the purchase price. 

A copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch, and a copy of the formal 
complaint were served upon respondent on January 17, 1952. A 
copy of the report of investigation was served upon complainant 
on the same day. 

Respondent filed an answer on February 4, 1952, alleging that 
complainant guaranteed the tomatoes would be free of frost dam- 
age and would not decay within one week from the date of pur- 
chase. Respondent alleges further that its acceptance of the toma- 
toes was conditioned upon decay not appearing within one week 
and since decay did appear within that period it is not liable under 
the contract. 

Although the amount claimed in the complaint exceeded $500, 
neither party requested an oral hearing. Accordingly, the short- 
ened method of procedure was followed as provided in section 
47.20 of the rules of practice. Complainant filed an opening state- 
ment of facts, respondent filed an answering statement and com- 
plainant filed a statement in reply. 
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2 FINDINGS OF FACT 

s 1. Complainant is a partnership composed of K. C. Iwata and 

> Y. N. Iwata, doing business as Lovington Growers Exchange, 
whose address is P.O. Box 1023, Lovington, New Mexico. 





2. Respondent is an individual, Nick Winfrey, doing business 
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as Nick Winfrey Produce Company, whose address is 1008 6th 
Street, Lubbock, Texas. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On October 31, 1951, in the course of interstate commerce, 
complainant sold to respondent 368 boxes of mature green toma- 
toes, weighing 17,296 pounds, at 6 cents per pound, f.o.b. Loving- 
ton, New Mexico, or a total of $1,037.76. Prior to the purchase, 
Nick Winfrey and R. N. Davis, his salesman and truck driver, 
inspected complainant’s tomato fields and the tomatoes which had 
been picked. They also aided in the grading of the 368 boxes of 
tomatoes. The agreed basis of sale was written on the invoice 
which Nick Winfrey signed. This basis of sale is as follows: 

“66-2/3% of invoice amount due upon acceptance balance 
to be paid one week from date providing serious decay-condi- 
tion does not appear within this week. Grading inspected and 
accepted by Nick Winfrey and driver and preceding agree- 
ment does not apply to any defects except decay.” 


4, The tomatoes were loaded onto respondent’s truck at Lov- 
ington, New Mexico, and transported in interstate commerce to 


Lubbock, Texas. On Thursday, November 1, 1951, respondent sent 
complainant a check for $691.84. Complainant received the check 
the following day and deposited it for collection. 


5. On Tuesday, November 6, 1951, Winfrew advised complain- 
ant over the telephone that some decay had developed and he 
wished to return the shipment. Complainant refused to accept 
return of the tomatoes, stating that its liability under the contract 
for serious decay was limited to 2 cents per pound, the balance 
of the purchase price. The next day, Winfrey telephoned complain- 
ant and said that more decay had developed and, therefore, he 
was stopping payment on the check previously sent to complain- 
ant. The check was returned to complainant unpaid. 


6. On November 8, 1951, Nick Winfrey transported approxi- 
mately 368 boxes of tomatoes to Lovington and unloaded them on 
complainant’s farm near the packing shed. 


7. At complainant’s request, the tomatoes were inspected on 
November 9, 1951, by T. C. Perkins, the County Extension Agent 
for Lea County, New Mexico. He found that the tomatoes were 
stacked in the open with no cover and that approximately 10 per- 
cent of the tomatoes were damaged from decay and frostbite, the 
balance being in good condition. In his opinion, most of the dam- 





LOVINGTON GROWERS EXCH. v. NICK WINFREY PROD. CO. 715 
Cite as 12 A.D. 712 


age was due to improper storage or handling, or exposure, after 
picking, from frostbite or freezing weather. 

8. Respondent has not paid to complainant the agreed pur- 
chase price of $1,037.36, or any part thereof. 

9. The formal complaint was filed within 9 months after the 
cause of action accrued. 


CONCLUSIONS 


The contract involved in this proceeding was initiated on Octo- 
ber 29, 1951, when Nick Winfrey agreed over the telephone to 
purchase from K. C. Iwata approximately 10 tons of tomatoes at 
6 cents per pound f.o.b. Lovington, New Mexico. It was under- 
stood that respondent would send his truck for the tomatoes on 
October 31, 1951, and in the interim complainant would pick the 
tomatoes. On October 31, 1951, Winfrey and R. N. Davis, his 
salesman and driver, arrived at complainant’s farm in one of re- 
spondent’s trucks. Winfrey and Davis, accompanied by Iwata, in- 
spected complainant’s tomato fields and the tomatoes which had 
been picked by complainant. Thereafter a conversation ensued 
about which there appears to be some disagreement. In an affidavit 
dated April 10, 1952, K. C. Iwata states that Winfrey said the 
tomatoes were in good condition but he had bought tomatoes from 
another grower in Lovington which were rotting with a 50 per- 
cent loss, due he thought to excess moisture from recent irriga- 
tion, and for this reason he wanted Iwata to guarantee that com- 
plainant’s tomatoes would ripen out in good shape. Iwata states 
further that he told Winfrey he would not give such a guarantee 
but because of his confidence in the quality of the tomatoes, he 
would be willing to accept 4 cents per pound in cash with the 
balance of 2 cents per pound to be paid one week later if no exces- 
sive decay developed within that time, and that Winfrey said 
that this was satisfactory. In his verified answer Winfrey states 
that “the tomatoes were guaranteed to be free from frost damage 
and decay not to appear within one week.” Iwata denies that frost 
damage was mentioned during their conversation. 

The testimony of K. C. Iwata is supported by the provision 
quoted in Finding of Fact No. 3 which was written on the invoice 
by Y. N. Iwata. Nick Winfrey signed this invoice. It seems clear 
that the parties intended the invoice to express the entire and 
final agreement of the parties, and it is so concluded. The invoice 
makes no reference to frost damage and in fact specifically ex- 
cludes the consideration of any defects except decay. Of course, 
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if decay resulted from frost damage, such decay would be covered 
by the written agreement. 

Respondent next contends that his acceptance of the tomatoes 
under the written agreement was conditional. By this we under- 
stand respondent to mean that if serious decay developed during 
the week, respondent would not be liable for any part of the pur- 
chase price. Complainant’s position, however, is that respondent 
became absolutely liable for 4 cents per pounds at the time of 
acceptance of the tomatoes and only the payment of the balance 
of 2 cents per pound was conditional. The written agreement 
clearly supports complainant’s position in this respect. 

The remaining question is whether the tomatoes were seriously 
decayed on November 7, 1951. On that day respondent sent com- 
plainant a telegram reading “Time limit per agreement expired. 
Very serious decay present. Awaiting your disposition.” Nick Win- 
frey states in his answer that the tomatoes were seriously decayed 
but at no point in the record has he stated the percentage of decay 
which he found on November 6 or November 7, 1951. Respondent 
also submitted the affidavits of five persons who stated that they 
inspected the load of tomatoes (apparently at respondent’s place 
of business) and that the tomatoes had been subjected to field 
frost and excessive chill. Several of them stated that frost was 
present to a degree that serious decay would consume the entire 
load in a short period of time. None of these persons stated when 
they inspected the tomatoes or the percentage of decay present 
at the time of inspection. 

As a part of its opening statement of facts, complainant sub- 
mitted the affidavit of T. C. Perkins, County Extension Agent for 
Lea County, New Mexico. Perkins states that on November 9, 
1951, at the request of complainant, he examined carefully a load 
of tomatoes consisting of approximately 365 crates on the farm of 
complainant. The relevant portion of his inspection is as follows: 

“The crates were stacked in the open with no cover. There 
were some tomatoes damaged from decay and frost-bite, esti- 
mated by me to be approximately ten (10) percent of the 
total load. There was more damage in the top crates than 
in the lower crates, due quite possibly to the greater exposure 
of the top crates to the existing weather conditions. Most of 
the ten percent damaged tomatoes appeared to be due to im- 
proper storage or handling or exposure, after picking, to 
frost-bite or freezing weather. If said tomatoes had been dam- 
aged by frost or freezing while still on the vine or in the 
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field, the total amount of the damage would have been greater. 
The balance of the tomatoes were in good condition at the 
time of my examination.” 

It thus appears that approximately 10 percent of the tomatoes 
showed damage from frostbite and decay on November 9, 1951. 
The exact percentage of decay is not stated, but it was evidently 
less than 10 percent. Furthermore, it is obvious that the percent- 
age of decay was even less on November 7, 1951. If the percent- 
age of decay on November 7, 1951, was 5 or 6 percent, it could not 
be said that the decay was serious. From the evidence before us 
it seems doubtful that serious decay developed within the week 
specified in the contract. In order to establish a defense to that 
part of complainant’s claim represented by the 2¢ per pound to be 
paid after acceptance, respondent has the burden of showing that 
serious decay appeared within one week from date of purchase. 
It is concluded that respondent has failed to sustain the burden 
of proof on this point. 

The failure of respondent to pay the purchase price of the load 
of tomatoes purchased from complainant is in violation of section 
2 of the act. Reparation should awarded complainant against re- 
spondent in the amount of $1,037.76 with interest, and the facts 
should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,037.76, with interest thereon 
at the rate of 5 percent per annum from December 1, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3531) 


HARRY ZAVADOFF COMPANY v. ALL STATE PRODUCE COMPANY, INC. 
PACA Docket No. 5952. Decided May 18, 1953. 


Failure to Pay Balance of Purchase Price of Fruits 
and Vegetables—Default 


Where complainant sought an award of reparation in the amount of the 
alleged unpaid balance of the purchase price of several lots of fruits and 
vegetables sold and delivered to and accepted by respondent, held, that 
since respondent admitted the material facts alleged in the complaint 
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by failing to file an answer, reparation in the amount of the balance of 
the purchase price should be awarded to complainant. 


Mr. Milton Pollak, of Washington, D. C., for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 23, 1952. Formal repara- 
tion complaint was filed on December 24, 1952. Complainant seeks 
an award of reparation in the amount of the alleged unpaid bal- 
ance of the purchase price of 17 lots of produce sold and delivered 
to respondent in July, August, September and October 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 3, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. Copies of a supplemental report of investigation 
were served upon complainant and respondent on April 30, 1953, 
attesting the payment of $100 by respondent to complainant on 
March 20, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, Harry Zavadoff, doing busi- 
ness as Harry Zavadoff Company, whose address is 5th and Neale 
Streets, N. E., Washington, D. C. 

2. Respondent, All States Produce Company, Inc., is a corpora- 
tion, whose address is 1274 5th Street, N. E., Washington, D. C. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 

3. Inthe course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following 17 lots of produce 
on the dates and terms indicated, all f.o.b. Washington, D. C.: 
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Date 
7-28-52 
7-29-52 


8-1-52 


” 
” 


” 


8-1-52 
8-2-52 
8-7-52 
8-9-52 


” 


8-14-52 


8-15-52 
8-18-52 
8-20-52 


8-22-52 


” 


8-28-52 


9-24-52 
10-2-52 


10-3-52 
10-4-52 
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Quantity & Produce 


5 pkgs. 
5 pkgs. 
5 pkgs. 


6 pkgs. 
5 pkgs. 
5 pkgs. 
2 pkgs. 


11 pkgs. 
5 pkgs. 


1 pkg. 


10 pkgs. 
5 pkgs. 


20 pkgs. 


88 pkgs. 


10 pkgs. 
10 pkgs. 
5 pkgs. 
25 pkgs. 


5 pkgs. 
5 pkgs. 
10 pkgs. 


15 pkgs. 
25 pkgs. 


90 pkgs. 
2 pkgs. 
20 pkgs. 


6 pkgs. 
50 pkgs. 
15 pkgs. 


peppers 
cantaloups 
cantaloups 


cantaloups 
peppers 
cucumbers 
peaches 


cantaloups 
apples 

cantaloups 
cantaloups 
cucumbers 


lettuce 
carrots 


lettuce 
lettuce 
tomatoes 
tomatoes 


sweet potatoes 
sweet potatoes 
tomatoes 


tomatoes 
tomatoes 


tomatoes 


peppers 
sweet potatoes 


sweet potatoes 
tomatoes 
beans 


Unit Price 


$3.00 
3.50 
3.50 


4.50 
3.00 
3.50 
4.00 


4.50 
4.75 


4.00 
2.00 


4.00 
4.00 
2.75 
2.50 


6.00 
4.50 
1.50 


1.25 
1.50 


1.00 
1.75 
3.50 


3.50 
2.50 
1.75 


$17.50 
17.50 





27.00 
15.00 
17.50 

8.00 





35.00 
18.75 





80.00 
176.00 





13.75 
62.50 





30.00 
22.50 
15.00 





18.75 
37.50 





3.50 
70.00 





125.00 
26.25 





Total 


719 


Total 
$15.00 


35.00 


67.50 


49.50 
23.75 
3.50 


53.75 


256.00 


40.00 
40.00 


76.25 


67.50 


56.25 
90.00 
73.50 
21.00 


151.25 


$1119.75 


4. Seventeen lots of produce meeting the specifications of the 
foregoing contracts of sale were shipped by motor truck within 
the District of Columbia to respondent and upon arrival respond- 
ent accepted the produce in compliance with said contracts of sale, 


and made no complaint with respect thereto. 


5. The total purchase price of the 17 lots of produce is $1,- 
119.75, less a voluntary adjustment in price of $94.50 made by 
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complainant, or $1,025.25, of which respondent has paid only $529, 
leaving due and owing to complainant the sum of $496.25. 


6. Formal complaint was filed on December 24, 1952, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
amount of the agreed purchase prices for the 17 lots of produce 
is in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $496.25, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $496.25, with interest thereon 
at the rate of 5 percent per annum from November 1, 1952, until 


paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3532) 


PIETY-MORGAN COMPANY v. M. S. TOLEDO COMPANY. PACA Doc- 
ket No. 5987. Decided May 18, 1953. 


Rejection of Commodity without Reasonable Cause— 
Damages—Default 


Where complainant sought an award of reparation in the amount of the 
damages sustained in connection with four carloads of tomatoes sold to 
and rejected by respondent without reasonable cause and the purchase 
price of two carloads of tomatoes sold and delivered to and acc&pted by 
respondent, and complainant resold two of the rejected carloads of the 
tomatoes for a net amount, and two of the rejected shipments were 
abandoned to the carrier for freight, held, that since respondent ad- 
mitted the material facts alleged in the complaint by failing to file an 
answer, reparation should be awarded to complainant in the amount of 
the difference between the contract purchase price of the tomatoes and 
the amount realized by complainant on the resale of two of the rejected 
cars of the produce. 
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Piety-Morgan Co., of Los Angeles, California, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 5, 1952. Formal com- 
plaint was filed on February 20, 1953. Complainant seeks an award 
of reparation in the amount of the damages sustained in connec- 
tion with four carloads of tomatoes sold to and rejected by re- 
spondent and the purchase price of two carloads of tomatoes sold 
and delivered to respondent. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on April 8, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
March 9, 1953. Copies of a supplemental report of investigation 
were also served upon complainant and respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Samuel Arthur 
Piety and Fred Carter Morgan, doing business as Piety-Morgan 
Company, whose address is 293 Wholesale Terminal Building, Los 
Angeles 21, California. 

2. Respondent is an individual, M. S. Toledo, doing business as 
M. S. Toledo Company, whose address is 716 Statler Center, Los 
Angeles 17, California. 

3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following six carloads of toma- 
toes on the dates and terms indicated: 
Date Car No. Quantity Grade Unit Price Total 


11-7-52 PFE 41719 650 lugs U.S. No. 2 $2.25 $1462.50 
11-7-52 PFE 74832 650 lugs U.S. No. 2 2.25 1462.50 
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Date Car No. Quantity Grade Unit Price Total 
11-7-52 URTX 8719 650 lugs U.S. No. 1 3.50 2275.00 
11-8-52 PFE 74958 517 lugs U.S. No. 2(6x6&L) 2.50 1292.50 
? - 138 lugs U.S. No. 2(6x7) 2.25 310.50 
11-10-52 PFE 6886 406 lugs U.S. No. 2(6x6&L) 2.50 1015.00 
= ” 244 lugs U.S. No. 2(6x7) 2.25 549.00 
11-10-52 PFE 63274 510 lugs U.S. No. 2(6x6&L) 2.50 1275.00 
se e 140 lugs U.S. No. 2(6x7) 2.25 315.00 


Total $9957.00 


4. Six carloads of tomatoes meeting the specifications of the 
foregoing contracts were shipped from Goleta, California, in inter- 
state commerce, to respondent at El Paso, Texas. Respondent ac- 
cepted two of the shipments of tomatoes in compliance with said 
contracts of sale and rejected four of the carloads of tomatoes. 


5. The total purchase price of the six carloads of tomatoes is 
$9,957. Complainant resold two of the rejected carloads of toma- 
toes for a net total of $619.82 and two of the rejected shipments 
were abandoned to the carrier for freight. Respondent owes com- 
plainant the sum of $9,337.18, being the difference between the 
contract price of the tomatoes and the amount realized by com- 


plainant on a resale of two of the rejected cars of tomatoes. 


6. Formal complaint was filed on February 20, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices for the six carloads of tomatoes is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $9,337.18, with interest, and the facts should be 


published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $9,337.18, with interest thereon 
at the rate of 5 percent per annum from December 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties, 
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(No. 3533) 


SLAYMAN FRUIT COMPANY v. M.S. ToLEDO COMPANY. PACA Doc- 
ket No. 5992. Decided May 18, 1953. 


Failure to Pay One-Half of Net Profits and Guaranteed 
Price of Grapes—Default 


Where complainant sought to recover the amount of the alleged unpaid 
balance of one-half of the net profits and guaranteed price per lug of 
several cars of grapes sold for complainant by respondent in a joint ac- 
count transaction between the parties, held, that since respondent ad- 
mitted the material facts alleged in the complaint by failing to file an 
answer, complainant should be awarded reparation in the amount claimed 
by it. 

Mr. Henry O. Wackerbarth, of Los Angeles, California, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on December 15, 1952. Formal 
complaint was filed on January 19, 1953. Complainant seeks an 
award of reparation in the amount of the alleged unpaid balance 
of one-half the net profits plus the guaranteed price per lug of 
5 cars of grapes sold for complainant by respondent in a joint 
account transaction between the parties in October and November 
1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on April 6, 1953. A copy of the report of investiga- 
tion and a copy of the formal complaint were served upon respond- 
ent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership, composed of Jennie Slayman, 
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Mitchell Slayman and Victor J. Slayman, doing business as Slay- 
man Fruit Company, whose address is P. O. Box 836, Lindsay, 
California. 

2. Respondent is an individual, M. S. Toledo, doing business 
as M.S. Toledo Company, whose address is Suite 716, 900 Wilshire 
Blvd., Los Angeles, California. At the time of the transactions 
involved herein, respondent was licensed under the Act. 

3. In the course of interstate commerce, and by oral contract 
entered into on October 28, 1952, complainant consigned to re- 
spondent the following five carloads of unclassified Emperor 
grapes, on the basis of $1.00 per lug guarantee, plus $25 per car 
precooling, the net profits and losses above the $1.00 per lug guar- 
antee to be divided equally between the parties: 


Date of Shipment Car No. Quantity Invoice Price 
10-28-52 PFE 2017 1105 lugs $1130.00 
10-28-52 PFE 76456 1105 lugs 1130.00 
10-29-52 PFE 96848 1105 lugs 1130.00 
10-30-52 PFE 94139 1105 lugs 1130.00 
11-1-52 PFE 8036 1105 lugs 1130.00 


4. Five carloads of grapes meeting the specifications of the 
foregoing contract were shipped by complainant in interstate com- 
merce to respondent. Respondent accepted the grapes and sold 
them in compliance with the joint venture contract, and subse- 
guently rendered accountings showing the following profits and 
losses : 








Car No. Profit Loss Net Profits 
PFE 2017 $55.25 
PFE 76456 210.20 
PFE 96848 231.25 
PFE 94139 231.25 
PFE 8036 $39.99 
$727.95 $39.89 $687.96 


5. The total guaranteed price, plus one-half of the profits rea- 
lized from the sale of the five carloads of grapes is $5,993.98, of 
which respondent has paid only $4,640.36 to complainant, leaving 
due and owing to complainant from respondent the sum of $1,- 
353.62. 

6. Formal complaint was filed on January 19, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
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plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8 (c)). 

Respondent’s failure to pay promptly to complainant the full 
guaranteed price per lug and one-half of the net profits realized 
on the five carloads of grapes is in violation of section 2 of the 
Act. Complainant should be awarded reparation in the amount 
of $1,353.62, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,353.62, with interest thereon 
at the rate of 5 percent per annum from December 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3534) 


In re EDWARD M. HALL, DOING BUSINESS AS TRI-STATE BROKERAGE 
CoMPANY. PACA Docket No. 5739 and 5740. Decided May 19, 


1953. 


Suspension of License—Denial of Application for License 


Where respondent and applicant admitted the charges contained in the com- 
plaint but explained that his failure to pay for numerous purchases of 
produce handled by him resulted from misfortune in his trucking busi- 
ness, held, that because of the flagrant violations, the length of the period 
during which they occurred, the nature of some of the violations and the 
circumstances, respondent’s license shoud be suspended for a period of 
60 days, and his application for a new license shall not be granted until 


after the expiration of the suspension period. 


Defense of Bankruptcy in Disciplinary Proceeding 
Bankruptcy is not a meritorious defense in a disciplinary proceeding under 
the act. 


Character of Disciplinary Proceeding 


A disciplinary proceeding does not deal with the relationship of the respond- 
ent to his creditors for the purpose of seeking compensation for the 
creditors but involves the relationship of the agreement to the public at 
large, at least to that part of the public in the business of selling and 
buying perishable agricultural commodities. 





726 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 725 


Mr. James W. Gallman for complainant. Edward M. Hall, respondent, pro se. 
Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


Docket No. 5739 is a disciplinary proceeding under the Perish- 
able Agricultural Commodities Act, as amended (7 U.S.C. 499a 
et seq.), instituted by the complaint of T. C. Curry, Chief of the 
Regulatory Division, Fruit and Vegetable Branch, Production and 
Marketing Administration, filed May 29, 1952, against Edward 
M. Hall doing business as Tri-State Brokerage Company, a licensee 
under the act. 

Docket No. 5740 is a proceeding calling upon the said Edward 
M. Hall to show cause why his application, filed April 25, 1952, for 
a license under the provisions of said act, to engage, under the 
name of “E. M. Hall,” in the business of handling fresh and frozen 
fruits and vegetables in interstate and foreign commerce as a 
broker, should not be denied, 

Inasmuch as the facts alleged as a reason for the disciplinary 
action and for the denial of the application for a license are the 
same, the two proceedings were, by agreement of the parties, con- 
solidated for hearing, and the hearing was held in Memphis, Ten- 
nessee, on June 24, 1952. At the hearing, Edward M. Hall, respond- 
ent and applicant, admitted that the charges contained in the 
complaint, as amended, and the notice to show cause, as amended, 
were true but explained that his failure to pay for produce hand- 
led by him resulted from misfortunes in his trucking business. 
He introduced the testimony of four witnesses and the written 
statements of 43 other persons as to his integrity and good char- 
acter. 

Following the hearing, briefs were filed by the attorney for the 
complainant and the said Edward M. Hall. Hearing Examiner 
Earl J. Smith filed a report recommending that the license of 
Edward M. Hall be suspended for 60 days and that the application 
for a license in the name of E. M. Hall not be granted until after 
the suspension. Oral argument was held before the Judicial Officer 
in Washington, D. C., on March 9, 1953. 


FINDINGS OF FACT 
1. Respondent in Docket No. 5739 is Edward M. Hall, trading 
as Tri-State Brokerage Company, whose address is 206 Brokers 
Building, 364 South Front Street, Memphis, Tennessee. He has 
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engaged in the business of buying and selling, negotiating con- 
tracts of sale and purchase as a broker or agent, and selling for 
and on behalf of others on consignment, perishable agricultural 
commodities in the course of interstate commerce, On August 15, 
1941, License No. 75413 was issued to respondent to trade as Tri- 
State Brokerage Company. This license has been renewed on each 
anniversary date thereafter and is now in effect. 


2. Respondent in Docket No. 5740 is the same Edward M. Hall. 
On April 25, 1952, he filed his application for the issuance of a 
license to engage, under the name “E. M. Hall,” in the business 
of handling fresh and frozen fruits and vegetables in interstate 
and foreign commerce as a broker. Respondent was given notice 
to show cause why this application should not be denied because 
of the facts hereinafter set out in Findings 3 to 34, inclusive, and 
a hearing thereon was held on June 24, 1952, in Memphis, Ten- 
nessee. 


3. On or about June 7, 1951, respondent purchased from Bernie 
Salisch, 806 Normal Avenue, Fresno, California, 216 crates of 
cantaloups at $6.75 each and 134 crates at $7 each, making a total 
of $2,396 f.o.b. The cantaloups were shipped by truck from Braw- 
ley, California, to Memphis and were accepted by respondent. 
Salisch granted an allowance of $143. The amount of $628 remains 
unpaid. 


4. On or about August 27, 1951, respondent sold for the ac- 
count of California Growers, Inc., Reedley, California, 450 lugs 
of Red Malaga grapes, 450 lugs of Thompson Seedless grapes and 
200 lugs of Ribier grapes, which were shipped in car SFRD 9054 
from Reedley to Memphis. The gross proceeds were $2,862.55, and 
the net proceeds were $1,851.65 after deducting freight, storage, 
labor for reconditioning and $110 commission. No part of the net 
proceeds has been paid by respondent. 


5. On or about August 28, 1951, respondent purchased from 
California Growers, Inc., 500 lugs of Red Malagas at $2.25 per 
lug, 250 lugs of Ribiers at $2.85 each, and 250 lugs of Thompson’ 
Seedless at $2 each, plus $35 for precooling and gas, less $35 brok- 
erage to respondent, making net purchase price of $2,337.50. The 
grapes were shipped in respondent’s truck from Reedley to points 
in Louisiana, Arkansas, and Texas. Respondent made a payment 
of $2,189.15, leaving an unpaid balance of $148.35. 


6. On or about October 3, 1951, respondent purchased from 
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Barr Packing Company, Sanger, California, 350 lugs of grapes 
for a total price of $915.50 including $10.50 for precooling. These 
grapes were shipped in respondent’s truck from Sanger to Mem- 
phis. No part of the purchase price has been paid. 


7. On or about October 10, 1951, respondent purchased from 
Frank Kenworthy Company, Kansas City, Missouri, 360 bags of | 
Montana potatoes contained in car URT 37015 at $3.65 per bag 
delivered Memphis, making a total of $1,314. Respondent paid the 
freight and tax of $573, which leaves a net sum of $741, no part 
of which has been paid. 


8. On or about November 1, 1951, respondent purchased from [| 
Frank Kenworthy Company, 381 bags of Montana potatoes con- 
tained in car ART 21647 at $3.75 per bag delivered Memphis, | 
making a total of $1,428.75. Respondent paid the freight tax of 
$570.68, which leaves a net sum of $858.07, no part of which has 
been paid. 

9. On or about October 25, 1951, respondent purchased from : 
Valley Fruit Distributors, Inc., Victor, California, 600 lugs of | 
Tokays at $1.50 each, 300 lugs of Ribiers at $2 each, and 100 lugs | 
of Cornichons at $1.6 each, plus $25 for precooling, making a — 
total of 1,685 f.o.b. The grapes were shipped by truck from Victor ~ 
to Memphis and were accepted by respondent. No part of the 
agreed purchase price has been paid. 


10. On or about November 5, 1951, respondent acted as broker 
in negotiating the sale by Day & Young, Santa Clara, California, 
to Memphis buyers of 400 boxes of pears at $3.50 per box f.o.b. 
Respondent was to collect the purchase price from the buyers and 
remit the total of $1,400, less brokerage of $32. Respondent has 
been paid by the buyers in full but he has failed to pay over the 
agreed amount of $1,368. 


11. On or about December 7, 1951, respondent purchased from 
H. W. Butler & Brother, Winchester, Virginia, 500 bushels of York 
apples at $2.50 per bushel and 50 bushels of Rome Beauty apples 
at $3.25 per bushel, less brokerage to respondent of $27.50, or a 
net sum of $1,385 f.o.b. The apples were shipped in respondent’s 
trucks from Virginia to Memphis. No part of the purchase price 
has been paid. 


12. On or about November 7, 1951, respondent purchased from 
L. R. Huffstetler, Inc., Eustis, Florida, a truckload of oranges in 
boxes and bags and tangerines in boxes for a total price of $657.50 
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f.o.b. The fruit was shipped from Florida to Memphis in respond- 
ent’s truck. No part of the purchase price has been paid. 


13. On or about December 4, 1951, respondent purchased from 
L. R. Huffstetler, Inc., 74 boxes of oranges for $166.50 f.0.b. These 
oranges were shipped from Florida to Memphis and were accepted 
by respondent. No part of the purchase price has been paid. 


14. On or about November 16, 1951, respondent sold for the 
account of Raymond Carr, 1427 Ninth Street, Greeley, Colorado, 
849 bags of onions and 80 bags of potatoes for gross proceeds of 
$566.75. Deducting the agreed commission of 5 cents per bag, or 
$21.45, leaves net proceeds of $545.30. Three checks received by 
Carr from respondent in the amount of the net proceeds were re- 
turned because of insufficient funds. No part of the net proceeds 
and protest fees of $7.50 have been paid by respondent. 


15. On or about November 17, 1951, respondent purchased 
from Paul A. Mosesian & Son, Inc., Fresno, California, 936 lugs 
of Emperor grapes, U. S. No. 1 Table grade, at $1.20 per lug, 
plus $5 for gas, making a total of $1,128.20 f.0.b. The grapes were 
shipped by truck from California to Memphis and were accepted 
by respondent. No part of the purchase price has been paid. 


16. On or about November 21, 1951, respondent purchased 
from Paul A. Mosesian & Son, Inc., 200 lugs of Almerias grapes, 
U. S. No. 1 grade, at $2 each, 600 lugs of unclassified Emperor 
grapes at $1.20 each, and 200 lugs of Emperors, U. S. No. 1 Table 
grade at $1.50 each, making a total of $1,420 f.o.b. The grapes 
were shipped by truck from California to Memphis and were ac- 
cepted by respondent. No part of the purchase price has been paid. 


17. On or about November 28, 1951, respondent acted as broker 
in negotiating the sale by H. F. Byrd, Inc., Winchester, Virginia, 
to buyers in Memphis of 488 boxes of Golden Delicious apples at 
$3 per box f.o.b. Respondent was to collect the purchase price from 
the buyers and remit the total of $1,464, less brokerage of $30. 
The apples were shipped in car FGEX 57132 from West Virginia 
to Memphis. Respondent has been paid by the buyers in full but 
he has failed to pay to H. F. Byrd, Inc., the agreed amount of 
$1,434. 

18. On or about November 21, 1951, respondent purchased 
from Towles Produce Company, Hollywood, South Carolina, 419 
sacks of cabbage at $3.30 a sack delivered, making a total of $1,- 
882.70. The cabbage moved by truck from South Carolina to Mem- 
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phis and was accepted by respondent. No part of the agreed price 
has been paid. 


19. On or about November 30, 1951, respondent purchased 
from Towles Produce Company, 448 sacks of cabbage at $3.50 a 
sack delivered, making a total of $1,568. The cabbage moved by 
truck from South Carolina to Memphis and was accepted by re- 
spondent. No part of the purchase price has been paid. 


20. On or about November 27, 1951, respondent acted as 
broker in negotiating the sale by Oakfield and Elba Growers, Inc., 
Elba, New York, to Mascari & Sons Company, Memphis, of 350 
sacks of cabbage at $3 per sack, or $1,050 delivered, and to Mas- 
cari Brothers, Memphis, 250 sacks of cabbage at $3 each, or $750 
delivered. The cabbage was shipped by truck from Elba to Mem- 
phis. Upon complaints of the buyers, the seller reduced the price 
to $2.50 per sack. Respondent received a check for the reduced 
price of $625 from Mascari Brothers which was endorsed to the 
seller and paid. Mascari & Sons Company forwarded to respond- 
ent a check for the amount due of $875. Respondent deducted the 
agreed brokerage of $30 and sent to the seller his check for $845. 
Payment on this check was stopped. There is due and owing to 
Oakfield and Elba Growers, Inc., from respondent the sum of $846. 
plus the protest fee of $2.50. 


21. On or about December 7, 1951, respondent purchased from 
Southward Fruit Company, Sanford, Florida, a truckload of 
oranges and tangerines in boxes for a total price of $1,034, de- 
livered. The fruit was shipped by truck from Florida to Memphis 
and was accepted by respondent. No part of the purchase price has 
been paid. 


22. On or about December 11, 1951, respondent purchased 
from Southward Fruit Company a truckload of oranges in boxes 
and bags and tangerines and grapefruit in boxes for the total 
amount of $766 f.0.b. The fruit was shipped by truck from Florida 
to Memphis and was accepted by respondent. No part of the pur- 
chase price has been paid. 


23. Onor about December 16, 1951, respondent purchased from 
Southward Fruit Company a truckload of oranges in boxes for 
the total price of $453.20 f.o.b. The oranges were shipped by truck 
from Florida to Memphis and were accepted by respondent. No 
-_part of the purchase price has been paid. 


24. On or about January 2, 1952, respondent purchased from 
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Southward Fruit Company 100 boxes of oranges for a total price 
of $250 f.o.b. The oranges were shipped by truck from Florida 
to Memphis and were accepted by respondent. No part of the pur- 
chase price has been paid. 

25. On or about December 15, 1951, respondent purchased 
from T & T Fruit Company, Plant City, Florida, 1,008 5-pound 
bags of oranges packed in 63 boxes at $2.70 per box, making a 
total of $170.10 f.0.b. The oranges were shipped by truck from 
Florida to Memphis and were accepted by respondent. No part of 
the purchase price has been paid. 

26. On or about December 3, 1951, respondent purchased from 
California Lettuce Growers, Inc., Guadalupe, California, 100 
crates of celery at $3.15 each, 124 crates of celery at $2 each, 200 
crates of cauliflower at $1.85 each, and 5 crates of endive at $5.25 
each, plus $14.70 for ice, making a total of $973.95 f.0.b. The pro- 
duce was shipped by truck from California to Memphis and was 
accepted by respondent. No part of the purchase price has been 
paid. 

27. On or about January 17, 1952, respondent purchased from 
Harold Rabin Company, Inc., Belle Glade, Florida, 100 sacks. of 
cabbage at $3.75 per sack, making a total of $375 f.o.b. The cab- 
bage moved by truck from Florida to Memphis and was accepted 
by respondent. No part of the purchase price has been paid. 


28. On or about December 15, 1951, respondent purchased from 
Andes Fruit & Produce Corporation, New York, New York, 360 
stems of bananas weighing approximately 23,720 pounds net at $6 
per hundredweight, making a total of $1,423.20 f.o.b. New Orleans, 
Louisiana. The bananas were shipped in respondent’s truck from 
New Orleans, Louisiana to Arkansas. Andes Fruit & Produce 
Corporation advanced $50 to respondent’s truck driver. No part 
of the amount due, $1,473.20, has been paid. 


29. On or about December 15, 1951, respondent purchased 
from Stewart Packing Cooperative, Auburndale, Florida, a lot of 
oranges in boxes and bags and grapefruit in boxes for $765 f.o.b., 
less an undisclosed brokerage. The fruit was shipped in respond- 
ent’s truck from Florida to Arkansas. No part of the purchase 
price has been paid. 

30. On or about December 18, 1951, respondent purchased 


from Stewart Packing Cooperative a lot of oranges in boxes and 
bags for $613.42 f.o.b., less an undisclosed brokerage. The oranges 
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were shipped in respondent’s truck from Florida to Arkansas. 
No part of the purchase price has been paid. 


31. On or about January 2, 1952, respondent purchased from 
Stewart Packing Cooperative a lot of oranges, grapefruit and 
tangerines in boxes for $902 f.o.b., less an undisclosed brokerage. 
This lot was shipped in respondent’s truck from Florida to Arkan- 
sas and Tennessee. No part of the purchase price has been paid. 


32. Onor about December 24, 1951, respondent purchased from 
Higgins Potato Company, Grand Forks, North Dakota, 450 sacks 
of potatoes at $4.57 per sack, or a total of $2,056.50 delivered. 
The potatoes were shipped in car ART 24202 from Ulen, Minne- 
sota, to Memphis. Respondent paid freight and tax of $4774.62, A 
balance of $611.88 remains unpaid. 


33. On or about January 3, 1952, respondent purchased from 
Chase & Company, Sanford, Florida, 446 sacks of cabbage at $4.50 
per sack, plus $12.38 for ice, making a total of $2,019.38 f.o.b. 
The cabbage was shipped in respondent’s truck from Florida to 
Memphis. No part of the purchase price has been paid. 


34. On or about April 19, 1951, respondent purchased from 
Kastner-Roberts, Inc., Sanford, Florida, 100 boxes of oranges at 
$3.50 per box, making a total of $350 f.o.b. The oranges were 
shipped in respondent’s truck from Florida to Arkansas and Ten- 
nessee. No part of the purchase price has been paid. 


35. On April 7, 1952, respondent filed his petition in bank- 
ruptcy and was thereafter adjudged bankrupt. 


36. Ina letter dated May 8, 1952, respondent was notified of 
the violations of the act alleged and afforded the opportunity to 
demonstrate or achieve compliance with the provisions of the act. 


CONCLUSIONS 


The facts alleged in the complaint and found above were estab- 
lished at the hearing and the respondent does not deny them. He 
urges, however, that his failures to make payment were not in- 
tentional or fraudulent but were caused by a series of mishaps 
in his produce trucking business which caused him serious finan- 
cial Iosses. 

Section 2 of the act (7 U.S.C. § 499b(4)) makes it unlawful in 
or in connection with any transaction in interstate commerce for 
any commission merchant, dealer, or broker “. . . to fail or refuse 
truly and correctly to account and make full payment promptly 
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.... There can be no question, then, that the 32 instances listed 
above constitute violations of section 2 of the act. 

The failures to make payment ran from about April 19, 1951, to 
about January 17, 1952. Five of the failures to pay involved funds 
which the respondent collected on behalf of principals rather than 
failures to pay for produce purchased by the respondent. Findings 
of Fact 4 and 14 show failure to remit sales proceeds to consignors, 
and Findings of Fact 10, 17 and 20 show failure to remit pro- 
ceeds collected by the respondent for his principles. These viola- 
tions also ranged over a period of several months and the re- 
spondent apparently mingled in his general account funds which 
were in the nature of trust funds. Mechem on Agency (2d ed.) 
§ 1335. 

Section 10 of the act (7 U.S.C. § 499h) authorizes revocation 
of a license if the violation found is flagrant or repeated. The vio- 
lation here is, of course, repeated and also comes under the de- 
scription of “flagrant.” The respondent-applicant continued to 
purchase produce without paying for it and to handle collections 
and consignments without remitting proceeds when he had out- 
standing numerous failures to make payments to sellers, includ- 
ing some instances of failures to remit proceeds, and when he 
knew or must have known his financial condition. Failure to remit 
consignment proceeds has consistently been held to constitute a 
flagrant violation of the act. In re Lewis G. Pope, 11 A.D. 509 
(1952) ; In re United Produce Company, 10 A.D. 33 (1951); In 
re James L. (Lonnie) Cecil, 7 A.D. 105 (1948). As we pointed 
out in the Cecil decision, bankruptcy is not a meritorious defense 
in a disciplinary proceeding under the act. A disciplinary proceed- 
ing does not deal with the relationship of the respondent to his 
creditors for the purpose of seeking compensation for the creditors 
but involves the relationship of the respondent to the public at 
large, at least to that part of the public in the business of selling 
and buying perishable agricultural commodities. See also Reitz 
v. Mealey, 314 U.S. 33 (1941), in which the United States Supreme 
Court upheld the suspension of a motor vehicle driver’s license 
for failure to satisfy a judgment for damages due to negligent 
operation of a motor vehicle, where the driver was adjudicated 
a bankrupt after the entry of the judgment. 

We conclude that the number of violations, the length of the 
period during which they occurred, the nature of some of the vio- 
lations, and the circumstances require at least the suspension 
recommended by the hearing examiner. 
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Of course the application for a new license in the name of E. 
M. Hall shall not be granted until after the expiration of the sus- 
pension period. 


ORDER 


The license of Edward M. Hall, trading as Tri-State Brokerage 
Company, is suspended for a period of 60 days. A new license 
shall not be issued to said Edward M. Hall under the name of 
“E. M. Hall” for which application has been made, until the expir- 
ation of the aforesaid period of suspension. 

Except as to service, this order shall become effective 30 days 
after the date hereof and the facts as set forth herein shall be 
published. 


(No. 3535) 


C. J. GOODSELL v. SHELBY COUNTY FRUIT & VEGETABLE EXCHANGE. 
PACA Docket No. 5994. Decided May 22, 1953. 


Failure to Pay Balance of Purchase Price of Potatoes—Default 
Headnotes in 12 A.D. 717, applicable here. 


Mr. C. J. Goodsell, of Lansing, Michigan, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 25, 1952. Formal com- 
plaint was filed on April 6, 1953. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase price of a truckload of potatoes sold and delivered to 
respondent in November 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on April 10, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
April 11, 1953. 

At the time of service of the formal complaint, respondent was 
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notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Carlton J. Goodsell, doing 
business as C. J. Goodsell, whose address is 1246 Turner Street, 
Lansing, Michigan. 

2. Respondent is an individual, Sam Barone, doing business 
as Shelby County Fruit and Vegetable Exchange, whose address 
is 366 Washington Street, Memphis, Tennessee. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. In the course of interstate commerce, and by oral contract, 
complainant on November 5, 1951, sold to respondent 70 50-pound 
bags of U.S. No. 1 White potatoes and 250 100-pound sacks of 
U.S. No. 2 Red potatoes, at $1.40 and $2.50 per sack, respectively, 
or for a total of $749.75, f.o.b. shipping point. 


4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by motor truck from Tustin, Michigan, in 
interstate commerce, to respondent at Memphis, Tennessee. Re- 
spondent accepted the potatoes in compliance with said contract 
of sale and made no complaint with respect thereto. 


5. The purchase price of the truckload of potatoes is $749.75, 
of which respondent has paid only $500, leaving due and owing 
to complainant from respondent the sum of $249.75. 


6. Informal complaint was filed on February 25, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Attached to the report of investigation as an exhibit is a state- 
ment signed by respondent admitting owing $749.75 to complain- 
ant for the potatoes in question and agreeing to liquidate the in- 
debtedness on an instalment basis. 
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Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the truckload of potatoes is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $249.75, with interest, and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $249.75, with interest thereon 
at the rate of 5 percent per annum from December 1, 1951, until 


paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3536) 


MGS MARKETING COMPANY v. SENTER Bros., INc. PACA Docket 
No. 5627. Decided May 22, 1953. 


Evidence Failing to Show Breach of Express Warranty— 

Inapplicability of Statute of Frauds to Contracts of Pur- 

chase and Sale under Act—Effect of Acceptance of Com- 

modity on Plea of Statute of Frauds—Failure to Pay Pur- 
chase Price 


Where complainant sought an award of reparation against respondent for 
failure to pay the agreed purchase price of a carload of beans and re- 
spondent in its answer alleged a breach of warranty by complainant in 
that the beans were represented by complainant to be of fancy quality, 
and that the car doors had not been opened en route to destination, 
whereas the beans proved to be of extreme poor quality and condition 
and the car doors had been opened, and respondent pleaded as a separate 
defense the Statute of Frauds, held: 

(1) the evidence shows that complainant did not expressly warrant 
the quality of beans purchased by respondent, and that the alleged rep- 
resentation that the car doors had not been opened en route to destina- 
tion was not made by complainant; 

(2) respondent’s plea of the Statute of Frauds is not a valid defense 
because it is not applicable to a contract of purchase and sale under the 
act, and even if the Statute of Frauds were applicable here, respondent’s 
acceptance of the produce removes the case from its operation; and 

(3) respondent’s failure and refusal to pay the agreed purchase 
price is a violation of the act for which complainant should be awarded 
reparation. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. Irving 
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Coopersmith, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
It is alleged that respondent has failed to pay in full the agreed 
purchase price of a carload of beans purchased from complainant 
on or about April 3, 1951. Informal complaint was received by 
the Department on April 16, 1951. Formal complaint was filed 
August 10, 1951. Copies of the formal complaint and the Depart- 
ment’s report of investigation were served upon respondent by 
registered mail on August 30, 1951. On the same day, complainant 
was served with a copy of the investigation report by registered 
mail. 

Respondent filed an answer to the complaint on October 9, 1951, 
claiming a breach of warranty by complainant in that the beans 
were purchased upon complainant’s representation that they were 
of fancy quality, and that the car doors had not been opened from 
the time the car left Pompano, Florida, whereas the beans proved 
to be of extreme poor quality and condition, and the car doors 
had been opened enroute to destination. As a separate defense to 
the complaint, respondent pleads the Statute of Frauds, 

A hearing was held at New York City on August 6, 1952, at 
which both parties were represented by counsel. The record con- 
sists of the deposition testimony of two witnesses, the oral testi- 
mony of three witnesses, the exhibits received in evidence, and 
the Department’s report of investigation. Both parties filed briefs. 

At the close of the hearing, the Presiding Officer stated that 
the record would remain open for the purpose of receiving in evi- 
dence a list of respondent’s account sales, and photostat copies 
of the original inspection report made by the Standard Inspection 
Service covering an inspection made of the beans at the Ball 
Grounds in Jersey City, New Jersey, at 8:15 p.m. on April 5, 1951. 
The account sales was received by the Presiding Officer on Septem- 
ber 8, 1952. The Presiding Officer was not furnished with a photo- 
stat copy of the original inspection report. 


FINDINGS OF FACT 


1. Complainant, MGS Marketing Company, is a corporation, 
whose post office address is Pompano, Florida. 
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2. Respondent, Senter Bros., Inc., is a corporation, whose post 
office address is 319 Washington Street, New York, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the Act. 


3. On or about April 3, 1951, in the course of interstate com- 
merce, complainant sold to respondent 640 hampers of Plentiful 
snap beans, contained in car FGEX 13641, at an agreed price of 
$3.40 per hamper, or a total price of $2,176, f.o.b. Pompano, Flor- 
ida, car being then on track at Philadelphia, Pennsylvania. 


4. Harry Gorsen, complainant’s Vice-President, and Charles 
Greenstein, President of Charles Greenstein, Inc., a brokerage firm 
located at Miami Beach, Florida, acted for the parties in negotia- 
ting the contract of purchase and sale. The broker inspected or 
had full opportunity to inspect the beans prior to their purchase 
by respondent. No express warranty was given by Gorsen as to 
the condition or quality of the beans, or that the doors of car 
FGEX 13641 had not been opened from the time the car left ship- 
ping point at Pompano, Florida. 


5. Joint inspection of the beans at Philadelphia on April 2, 
1951, by the Binney Inspection Service and the Railroad Perish- 
able Inspection Agency, disclosed no decay present. 


6. Car FGEX 13641 was reconsigned to respondent from Phil- 
adelphia at 9:10 p.m. on April 3, 1951, and arrived at Harismus 
Cove, Jersey City (holding yard), at 10:15 a.m. on April 4. Upon 
instructions from respondent, the car was diverted and placed 
at the Jersey City Ball Ground for delivery at 4:50 a.m. on April 5. 
Respondent was notified of delivery at 10:15 a.m. on April 5. Re- 
spondent commenced unloading the beans at 12:20 a.m. on April 6, 
and completed unloading at 10:00 p.m. on April 9, 1951. 


7. Joint inspection of the beans at Jersey City on April 5, 1951, 
at 8:15 p.m. by the Standard Inspection Service and the Railroad 
Perishable Inspection Agency, revealed an average of less than 
1% decay. 

8. Respondent stopped payment on its check No. 8241, dated 
April 4, 1951, which had been given to complainant in payment 
of the agreed purchase price of the beans. 

9. Respondent resold the beans from its place of business in 
New York City on April 6, 9, 10, 11, 12 and 138, 1951, and paid 
complainant the net proceeds of sale which totalled $945.09. 

10. Official market reports for New York City during the 
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period April 3 to April 10, 1951, show the following with respect 
to market conditions and prices for Florida Plentiful snap beans 
in hampers: 

April 3 — Fair to good quality — Market about steady $3.00 to $4.00 


April 4 — Fair to good quality — Market strong 3.00 to 4.50 
April 5 — Fair to good quality — Market stronger 3.00 to 4.50 
April 6 — Fair to good quality — Prices declining 2.75 to 3.50 
April 9 — Fair to Ordinary quality — Market weaker 1.50 to 3.50 


April 10 — Fair to Ordinary quality — Market dull and 1.50 to 3.50 
slightly weaker 
11. There is now due and owing from respondent to complain- 
ant the difference between the agreed purchase price, $2,176, and 
the net proceeds remitted to complainant, $945.09, or $1,230.91, 
no part of which has been paid. 


12. Formal complaint in this proceeding was filed on August 
10, 1951, which was within 9 months after the cause of action 
accrued, 


CONCLUSIONS 


Complainant’s Harry Gorsen testified that on March 28, 1951, 
he inspected and purchased from one Harvey Cheshire, a farmer 
who operates on the State Farmers Market in Pompano, Florida, 
640 hampers of beans out of a lot of approximately 1000 hampers. 
According to this witness, at the time of his purchase, respond- 
ent’s agent, Charles Greenstein, also inspected the beans and pur- 
chased the hampers remaining in the lot. This testimony of Gorsen 
which is undisputed of record was furnished by deposition taken 
on February 6, 1952, as well as at the oral hearing held on August 
6, 1952. It thus appears that in the six-month period prior to the 
hearing, respondent was on formal notice that complainant by 
sworn testimony was claiming the beans in controversy had been 
inspected by respondent’s agent, Greenstein. Respondent’s failure 
to rebut this evidence leaves us with no alternative but to accept 
complainant’s version of these facts. 

Respondent contends that not only did complainant warrant 
the quality of the beans, but also represented and agreed that car 
FGEX 13641 would arrive in New York City with unbroken seals. 

Let us first consider the claimed breach of warranty as to qual- 
ity. Greenstein testified by deposition that the produce was rep- 
resented by Gorsen ‘‘to be very fancy beans and of outstanding 
quality.” Gorsen denied giving such warranty stating that since 
Greenstein had bought approximately 300 to 350 hampers of beans 
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from the same lot, after inspection, both of them had the same 
opportunity to observe the quality of the entire lot. We accept 
Gorsen’s testimony as more worthy of belief. Having inspected 
the lot of beans and having purchased a portion of them on March 
28, 1951, we find it impossible to believe Greenstein would request 
such a warranty or, assuming he did, that Gorsen would make 
the claimed representation. 

It is significant that on April 17, 1951, just two weeks after 
the contract was negotiated, respondent’s President, Abe Senter, 
in presenting respondent’s position to a representative of the 
Fruit and Vegetable Branch, made no mention whatever of any 
breach of warranty as to quality (Inv. Rep. Ex. #2). Any breach 
of an express warranty is of serious and material import, and a 
matter which an injured person would hardly overlook in stating 
his side of the case. It seems to us ,therefore, that had complain- 
ant made the claimed warranty and thereafter breached it, Senter 
would have vigorously complained to the Government represen- 
tative. 

In his brief, respondent’s counsel concedes that certain evidence 
of complainant might have a bearing on the question of the war- 
ranty of quality. The following statement is set forth at page 7 
of the brief: 

“At this point it is well to note the limitations of another 
facet of MGS’s proof upon which it heavily relied. It will 
be recalled that MGS testified that the beans in question were 
part of a larger lot, the balance of which was purchased by 
Greenstein, at the very time that MGS purchased and loaded 
its car. This evidence manifestly might have a bearing on 
the question as to whether MGS gave a warranty of quality 
at the time of the sale... .” 

It is concluded that complainant did not expressly warrant the 
quality of the beans purchased by respondent. 

Greenstein testified that Gorsen represented that the car of 
beans had not been opened since leaving Pompano, Florida, and 
agreed that the car would be diverted from Philadelphia to New 
York without being opened or the seals broken. In denying that 
any such representation or agreement was made, Gorsen testified 
that when selling cars of produce he never gives seal numbers 
(T. p. 30). Greenstein’s testimony is that he secured the seal 
numbers for the car from the Florida East Coast Railroad (Ans. 
to Dep. Q. 18). 

There is no dispute that the car of beans was opened at Phila- 
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delphia for inspection and that one of the seals had been broken. 
There is also evidence that respondent wired its agent Greenstein 
on April 5, 1951, complaining of the broken seal and advising that 
if anything was found wrong with the car complainant would be 
held responsible. 

We are impressed by Gorsen’s testimony that all of complain- 
ant’s refrigerated cars of produce which come to rest in Phila- 
delphia are inspected by a private inspection agency, as well as 
the Railroad Perishable Inspection Agency. Certainly Gorsen 
would know that at the time of sale on April 3, 1951, routine in- 
spection had probably already been made in the regular course of 
events at Philadelphia, since the car had been shipped on March 
28 and had arrived at Philadelphia on March 31, 1951. No reason 
suggests itself why Gorsen would represent the car as being un- 
opened, unless he deliberately intended to perpetrate a fraud upon 
respondent. There is no evidence of any such wilful intent, nor 
has respondent made any such charge. The fact is that it would 
have been a fairly simple matter for either Greenstein or respond- 
ent to check and determine whether the car had been opened at 
Philadelphia. In the circumstances, we feel it is most unlikely 
that Gorsen made the representation claimed. We conclude that 
the alleged representation was not made. 

Although we find that respondent’s agent inspected the beans 
in Florida and also that complainant gave no express warranty 
as to quality or condition, it is unnecessary for us to conclude 
and we do not conclude that the sale in question was one to which 
the rule of caveat emptor applies. It appears that complainant 
delivered to respondent beans that were of good merchantable 
quality, and we conclude that complainant had no greater obliga- 
tion under the contract. The beans were inspected at Philadelphia 
on April 2, 1951, and at Jersey City on April 5, 1951 (Inv. Rep. 
Ex. #6 and #7). The Philadelphia inspection showed the beans 
as ‘‘well formed, fairly uniform. Clean. Mostly medium size. Fairly 
good color. Fairly good snap. Fresh, crisp, tender. No decay 
found.” At Jersey City, the beans were described as “Generally 
well formed. Clean. Pale green color. Fair to good snap. Less 1 to 
15% average 4% of stock whitish with drying out appearance. 
Average less 1% decay.” 

Respondent offered in evidence a typewritten copy of a Stand- 
ard Inspection Service certificate (R. Ex. +2), purportedly cover- 
ing an examination of one-half of the beans made at the Jersey 
City Ball Ground on April 5, 1951, at 8:15 p.m. The beans re- 
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maining were certified as containing an average of 3% decay. 
Upon complainant’s objection to this certificate as not being the 
best evidence, it was agreed at the hearing that the record would 
remain open to afford respondent an opportunity to furnish the 
Presiding Officer with a photostat of the original inspection re- 
port. The Presiding Officer did not receive this document. Accord- 
ingly, we must accord less weight to respondent’s exhibit No. 2 
than we do to exhibits Nos. 6 and 7 attached to the report of 
investigation. 

The official market news report quotations show market condi- 
tions and prices at New York City for Florida Plentiful snap 
beans in hampers during the period April 3 to April 10, 1951. 
The quotations, which appear as part of the report of investiga- 
tion and are set forth in Finding of Fact No. 10, when considered 
with respondent’s account sales (Inv. Rep. Ex. 8-D), also indicate 
that the beans were of good merchantable quality. For example, 
on April 6, in a declining market, with prices quoted at $2.75 to 
$3.00 for fair to good quality beans, respondent sold 11 hampers 
at $4.50 per hamper, 53 at $4.00, 24 at $3.75, 54 at $3.50, 5 at 
$3.25, 30 at $3.00, and 10 at $2.50. While respondent’s sales after 
April 6 were for reduced prices, it would seem that on the whole 
respondent received favorable prices commensurate with market 
quotations. 

Respondent’s plea of the Statute of Frauds is not a valid de- 
fense in this proceeding. The Statute of Fraud referred to in 
respondent’s brief are not applicable to a contract of purchase 
and sale which has been made the subject of complaint under the 
Perishable Agricultural Commodities Act. Joseph Rothenberg v. 
Rothstein & Sons, 183 F. 2d 524 (8rd Cir. 1950). Even if the 
Statutes of Fraud were applicable in this case, however, respond- 
ent’s acceptance of the car of beans is sufficient to remove the 
case from the operation of the Statute. 

Respondent’s failure and refusal to pay the full amount of the 
agreed purchase price for the car of beans constitutes a violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of the balance of the purchase price remaining 
unpaid, or $1,230.91, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,230.91, with interest thereon 
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at the rate of 5 percent per annum from May 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3537) 


In re JACK P. ROTTON, JR., AND ALTON P. BEASLEY, TRADING AS 
SOUTHERN TRANSPORTATION COMPANY. PACA Docket No. 5945. 


Decided May 28, 1953. 


Revocation of License for Repeated Failures to Pay for 
Shipments of Produce 


Where respondent company, a partnership, was charged with having failed 
to pay for various shipments of produce, held, that respondent admitted 
the material facts alleged in the complaint and waived an oral hearing 
by failing to file an answer, and that his failure to make prompt pay- 
ments constitutes a violation of section 2 of the act for which respondent’s 
license is hereby revoked and the facts should be published. 

Mr. Frederick W. Woodley, for complainant. Mr. George Case, of McGowen & 
McGowen, of Birmingham, Alabama, for respondent. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), instituted 
by a complaint filed with the Hearing Clerk, Office of the Solicitor, 
on March 20, 1953. The respondent, Southern Transportation Com- 
pany, a partnership, of Birmingham, Alabama, was charged with 
having failed to pay for various shipments of produce. Copies of 
the complaint and the rules of practice were personally served on 
one of the partners in Birmingham on March 25, 1953, by an 
employee of the Production and Marketing Administration. No 
answer having been filed within the time allowed by the rules, the 
matter was referred to the Office of Hearing Examiners and on 
April 24, 1953, was assigned to Jack W. Bain of that office as 
examiner. 

Under section 47.30(c) of the rules of practice (7 CFR, 1947 
ed., Part 47), failure to answer the complaint constitutes admis- 
sion of the facts alleged and waiver of oral hearing. Accordingly, 
without further investigation or hearing, the examiner issued his 
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report on April 24, 1953, recommending revocation of respondent’s 
license. A copy of the examiner’s report was served upon the re- 
spondent but no exceptions were filed. 


FINDINGS OF FACT 


1. Respondent is Southern Transportation Company, a part- 
nership composed of Jack P. Rotton, Jr., and Alton P. Beasley, 
whose last known business address is 1024-1026 First Avenue, 
North, Birmingham, Alabama. 


2. At all times material herein, respondent engaged as a com- 
mission merchant and dealer in fresh vegetables in interstate 
commerce. 


3. Respondent was issued a license under the act on May 19, 
1952, which license is now in effect. 


4. Between July 22 and October 12, 1952, respondent purchased 
from Kermit Chapman and Sons, Hartville, Ohio, for shipment 
from Ohio to Alabama, 19 truckloads of mixed fresh vegetables, 
including radishes, green onions, parsley, turnip greens, turnips, 
escarole, beets, endives, and others, for a total purchase price of 
$14,846. Respondent accepted the shipments and subsequently 
made five payments of $500 each but has not paid the balance of 
$12,346. 

5. On October 10, 1952, respondent purchased 600 bushels 
of rutabagas in car SFRD 9248 from Lewis J. McKeon, Guelph, 
Ontario, Canada, for a net price of $907.25, for shipment from 
Canada to Alabama. Respondent accepted the shipment in Birm- 
ingham but has not paid the purchase price. 


6. During October and November, 1952, respondent purchased 
seven carloads of onions from Idaho Distributors, Inc., Caldwell, 
Idaho, for shipment from Idaho or Oregon to Alabama, for a total 
price of $9,832.50, and has paid $2,190, leaving a balance of $7,- 
642.50 due and unpaid. 

7. About October 30, 1952, respondent purchased the fresh 
green corn contained in car PFE 98378 from Tocchini and Dianda, 
San Francisco, California, for shipment from California to Ala- 
bama, for a net price of $1,470.50, accepted the shipment, but has 
not paid the purchase price. 

8. On November 21 and 28, 1952, respondent purchased two 
truckloads of carrots and other fresh vegetables from H. Rouw 
Company, Edinburg, Texas, for a total price of $2,775.45, for 
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shipment from Texas to Alabama, accepted the shipments, but 
has not paid the purchase price. 

9. In December 1952 and January 1953, respondent purchased 
through Kardonsky Produce Company, Fort Lauderdale, Florida, 
six lots of peppers and other fresh vegetables for a total of $2,- 
756.25 for shipment from Florida to Alabama, accepted the ship- 
ments, but has not paid the purchase price. 

10. About October 13 and 21, 1952, respondent received cab- 
bage on consignment from Oakfield and Elba Growers, Inc., Elba, 
New York, but has not rendered an account nor paid the $1,064.50 
net proceeds realized on the cabbage. 

11. About February 2, 1953, respondent filed a voluntary peti- 
tion in bankruptcy. 

12. By a letter dated March 3, 1953, delivered to Jack P. Rot- 
ton, Jr., on March 5, the violations alleged in the complaint and 
found above were called to respondent’s attention to afford it the 
opportunity to demonstrate or achieve compliance with the act. 
Respondent’s reply, dated March 10, 1953, fails to show compli- 
ance, 


CONCLUSIONS 
Section 2 of the act requires prompt payment. Failure to make 
such prompt payment violates this requirement. Respondent’s re- 
peated failures to pay require revocation of its license in the pub- 
lic interest. Revocation should be ordered, and the facts published. 
In re Eastern Produce Distributors, Inc., 11 A.D. 217 (1952). 


ORDER 


Respondent’s license is revoked and the facts shall be published. 
Copies hereof shall be served on the parties. Except as to serv- 
ice, this order shall become effective on the 10th day after this 


date. 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 746 






(No. 3538) 



































BLYTHE MELON DISTRIBUTORS v. JIMMIE JONES & SONS PRODUCE 
Co. PACA Docket No. 5998. Decided May 29, 1953. ‘ 


Failure to Pay Purchase Price of Watermelons—Default 
Headnotes in 12 A.D. 707, applicable here. 


Blythe Melon Distributors, of Blythe, California, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ww. ee aot ae 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 28, 1953. Formal com- 
plaint was filed on March 30, 1953. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of a car- 
load of watermelons sold and delivered to respondent in June 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on April 13, 1953. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 
same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Herman Neipp 
and J. Ralph Butler, doing business as Blythe Melon Distributors, 
whose address is P. O. Box 573, Blythe, California. 

2. Respondent is an individual, Chilton Arlo Jones, doing busi- 


ness as Jimmie Jones & Sons Produce Co., whose address is 109 
West Roslington Avenue, Albuquerque, New Mexico. At the time 
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of the transaction involved herein, respondent was licensed under 
the Act. 

3. In the course of interstate commerce, and by oral contract, 
complainant on June 24, 1952, sold to respondent 26,578 pounds 
of watermelons for $797.34, later adjusted to $730.94, f.o.b. ship- 
ping point. 

4. Watermelons meeting the specifications of the foregoing 
contract were shipped from Blythe, California, in interstate com- 
merce, to respondent at Albuquerque, New Mexico, in car ART 
21000. Upon arrival at destination, respondent accepted the water- 
melons in compliance with said contract of sale and made no com- 
plaint with respect thereto. 


5. The adjusted purchase price of the carload of watermelons 
is $730.90, no part of which has been paid by respondent to com- 
plainant. 


6. Informal complaint was filed on January 28, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided by the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the carload of watermelons is in violation of 
section 2 of the Act. Complainant should be awarded reparation in 
the amount of $730.90, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $730.90, with interest thereon 
at the rate of 5 percent per annum from July 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3539) 


CANNATA CELERY COMPANY v. Louis J. DINovo. PACA Docket 
No. 5995. Decided May 29, 1953. 


Failure to Deliver Potatoes—Default 


Where complainant sought an award of reparation against respondent in the 
amount of damages sustained by reason of respondent’s failure to deliver 
potatoes, and the latter admitted the material facts alleged in the com- 
plaint and waived an oral hearing by failing to file an answer to the com- 
plaint, held, respondent’s failure to deliver the produce is in violation of 
section 2 of the act for which complainant should be awarded reparation. 


Camnata Celery Co., of Columbus, Ohio, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on November 28, 1952. Formal com- 
plaint was filed on February 25, 1953. Complainant seeks an award 
of reparation in the amount of damages allegedly sustained by 
reason of respondent’s failure to deliver 147 bags of potatoes pur- 
chased by complainant from respondent in May 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on March 24, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
April 11, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint, Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Cannata, 
Elizabeth Cannata, and Frank B. Cannata, doing business as Can- 
nata Celery Company, whose address is 181 South Lazelle Street, 
Columbus, Ohio. 
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2. Respondent is an individual, Louis J. DiNovo, whose address 
is 4000 Orange Avenue, Cleveland 15, Ohio. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. In the course of interstate commerce, and by oral contract, 
respondent on May 15, 1952 sold to complainant 300 bags of un- 
graded Alabama potatoes, at $2.60 cwt. f.o.b. shipping point, or 
for a total price of $780, which sum has been paid to respondent 
by complainant. 

4, Complainant resold the 300 bags of Alabama potatoes while 
in transit to West Toledo Wholesale Company at $2.76 cwt., or for 
a total of $828, f.o.b. shipping point. 

5. Respondent shipped from Robertsdale, Alabama, in car 
BREX 75628, only 153 bags instead of 300 bags of potatoes as 
specified by the contract. Complainant was damaged in the amount 
of the purchase price of 147 bags of potatoes (147 x $2.60), or 
$382.20, plus excess freight of $101.23, or a total of $483.43, no 
part of which has been paid to complainant by respondent. 

6. Informal complaint was filed on November 28, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The record shows that complainant resold the shipment to West 
Toledo Wholesale Company, Toledo, Ohio, and that the shortage 
was discovered upon arrival of car BREX 75628 at Toledo. The 
West Toledo Wholesale Company was required to pay excess 
freight of 101.23 because of the size of the shipment and deducted 
this amount in remitting to complainant, 

Respondent’s failure to deliver 300 bags of potatoes as provided 
by his contract with complainant was in violation of section 2 of 
the Act. Complainant should be awarded reparation in the amount 
of $483.43, with interest, and the facts should be published. 


ORDER 
Within 80 days from the date of this order, respondent shall 
pay to complainant, as reparation, $483.48, with interest thereon 
at the rate of 5 percent per annum from June 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3540) 


RIGBY PoTATO COMPANY v. BELSON BROTHERS. PACA Docket No. 
5824. Decided May 29, 1953. 


Admission of Purchase and Acceptance of Produce—Failure 
to Pay Purchase Prices—Jurisdiction of Secretary—Dismissal ; 
of Counterclaim—Election of Remedies—Denial of Request : 
to Hold Proceeding in Abeyance—Statutory Limitation Period 


Where complainant sought to recover an award of reparation in the amount 
of the alleged purchase prices of produce sold to respondent and the 
latter in his answer admitted the purchase and acceptance of the produce 
without complaint, and failure to pay the purchase prices thereof, but 
denied that any amount is due complainant because respondent’s counter- 
claim against complainant is for a much larger amount than the latter’s 
claims, and complainant filed a reply stating that respondent’s counter- 
claim does not constitute a defense, held: 

(1) there is no dispute with respect to complainant’s claim; 

(2) the record shows that a complaint has been filed against com- 
plainant’s partners in equity for an accounting, and the counterclaim filed 
by respondent is based upon the same subject matter; 

(3) the remedies made available under section 5 of the act are not 
cumulative but are concurrent remedies from which the complaining 
party must elect his mode of procedure; 

(4) since respondent elected to pursue whatever remedy may be 
available to him in the State court, the Secretary is without jurisdiction 
as to respondent’s counterclaim covering the same subject matter; 

(5) because the counterclaim was not filed until the expiration of 
2 years after the cause of action stated in the counterclaim accrued, the 
Secretary has no jurisdiction of the counterclaim which arose out of a 
transaction different from that in the complaint, and was not filed within 
the statutory limitation period and, therefore, the counterclaim should be 
dismissed ; 

(6) respondent’s request that this proceeding be held in abeyance, 
pending the outcome of respondent’s suit in equity, should be denied; and 

(7) complainant is entitled to an award of reparation in the amount 
of the agreed purchase prices. 


=e 


Rigby Potato Company, of Rigby, Idaho, complainant, pro se. Blanksten & 
Lansing, of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed May 5, 1952, and the formal 
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complaint was filed August 18, 1952. Complainant requests an 
award of reparation in the amount of $6,727.80, the alleged pur- 
chase price of four carloads of potatoes sold to respondent during 
February and March 1952. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on September 5, 1952. 
A copy of the report of investigation was served upon complainant 
on September 6, 1952. 

Respondent filed an answer on September 22, 1952, admitting 
that he purchased the potatoes and accepted them without com- 
plaint and that he failed to pay the agreed purchase prices total- 
ing $6,727.80. But respondent denies that any amount is due com- 
plainant for the reason that he has a counterclaim against com- 
plainant for a much larger amount. In this counterclaim it is 
alleged that on or about November 8, 1946, respondent and Her- 
man Belson, one of the complainant partners, formed a partnership 
for the growing, packing, sale and distribution of fresh fruits and 
vegetables; that one of the assets acquired by the partnership was 
Herman Belson’s one-half interest in complainant; that the part- 
nership was dissolved by agreement on March 31, 1950, and that 
as a result of this partnership Herman Belson owes respondent 
the sum of $38,837.17. It is alleged further that respondent is due 
an amount in excess of $60,000 from profits realized by complain- 
ant during the existence of the partnership. Respondent also al- 
leges that his counterclaim is the subject matter of a suit brought 
by respondent against complainant in the Superior Court of Cook 
County, Illinois. Respondent requests that this proceeding be held 
in abeyance until disposition of the pending court suit and he also 
requests an oral hearing in this proceeding. 

Complainant filed a reply stating that respondent’s counter- 
claim does not constitute a defense to complainant’s claim and was 
conceived as an excuse to delay payment and complicate collection. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of David E. Zundel 
and Herman Belson, doing business as Rigby Potato Company, 
whose address is Rigby, Idaho. 

2. Respondent is an individual, Joe Belson, doing business as 
Belson Brothers whose address is 1425 South Racine Avenue, Chi- 
cago, Illinois. At the time of the transactions involved herein, 
respondent was licensed under the act. 
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3. During February and March 1952, in the course of inter- 
state commerce, complainant sold to respondent four carloads of 
potatoes for a total agreed purchase price of $6,727.80. 


4. Complainant shipped to respondent four carloads of pota- 
toes which were in accordance with contract specifications. Re- 
spondent accepted the four carloads of potatoes without complaint 
but failed to pay the agreed purchase price of $6,727.80, or any 
part thereof. This amount is due and owing to complainant from 
respondent. 


5. Informal complaint was filed on May 5, 1952, which was 
within nine months after the causes of action accrued. Respond- 
ent’s counterclaim was not filed within nine months after the al- 
leged causes of action accrued. 


CONCLUSIONS 


There is no dispute in this proceeding with respect to complain- 
ant’s claim. The only question is whether respondent’s counter- 
claim is within the jurisdiction of the Secretary under the act. 
This question concerning jurisdiction is appropriate even though 
not raised by complainant. 

The report of investigation states that the informal complaint 
was received by the Regulatory Division from complainant on 
May 5, 1952. During the investigation of this complaint a letter 
dated June 20, 1952, was received from respondent’s attorneys 
stating that a complaint had been filed against complainant part- 
ners in equity for an accounting in the Superior Court of Cook 
County on June 17, 1952. The counterclaim filed by respondent 
on September 22, 1952, is based upon the same subject matter — 
the partnership of Joe Belson and Herman Belson — as the suit 
in equity. 

Section 5(a) of the act provides that “If any commission mer- 
chant, dealer, or broker violates any provision of section 2 he shall 
be liable to the person or persons injured thereby for the full 
amount of damages sustained in consequence of such violation.” 
And in section 5(b) it is provided that “Such liability may be 
enforced either (1) by complaint to the Secretary as hereinafter 
provided, or (2) by suit in any court of competent jurisdiction; 
but this section shall not in any way abridge or alter the remedies 
now existing at common law or by statute, and the provisions of 
this act are in addition to such remedies.” The remedies thus made 
available are not cumulative but are concurrent remedies from 
which the complaining party must elect his mode of procedure. 
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Since respondent elected to pursue whatever remedy may be avail- 
able to him in the state court, the Secretary is without jurisdiction 
as to respondent’s counterclaim covering the same subject matter. 
Frank Attix v. Diamond Poultry Dealers, 7 A.D. 531. 

The limitative character of our jurisdiction is further set forth 
in section 6(a) of the act. It is provided that “any person com- 
plaining of any violation of any provision of section 2 by any 
commission merchant, dealer, or broker may, at any time within 
nine months after the cause of action accrues, apply to the Secre- 
tary by petition .. .” The cause of action stated in the counter- 
claim accrued on or about March 31, 1950, the date of dissolution 
of the partnership. The counterclaim was not filed until September 
22, 1952, more than two years later. It has been consistently held 
that the Department has no jurisdiction over a counterclaim where 
it arose out of a transaction different from that in the complaint 
and was not filed within the statutory limitation period. Edna M. 
Sechler v. Tom Bleck, Inc., 9 A.D. 729; Lubet Produce v. Gordon 
Scharping, 5 A.D. 570. 

In the absence of jurisdiction over a respondent’s counterclaim, 
the Department is without authority to hold a hearing thereon. 
The counterclaim should be dismissed. 

There is also for consideration the request in respondent’s 
answer that this proceeding be held in abeyance pending the out- 
come of respondent’s suit in equity, referred to above. In a letter 
dated January 14, 1953, respondent’s counsel suggested as an al- 
ternative method of procedure the issuance of a reparation award 
in favor of complainant with a proviso that it be held in abeyance 
until determination of the court suit; that if respondent prevails 
in the court suit the reparation award will be dismissed; and that 
if respondent loses such suit the reparation award will become 
effective 30 days after the final decision of the court. Since the 
party who fails to prevail in the court suit could appeal, it may be 
years before this suit is finally disposed of. For this reason, we do 
not think it appropriate to follow either of the procedures men- 
tioned by respondent’s counsel. 

The failure of respondent to pay to complainant the agreed pur- 
chase prices of the four carloads of potatoes is a violation of sec- 
tion 2 of the act. Reparation should be awarded complainant in 
the amount of $6,727.80 and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
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pay to complainant, as reparation, $6,727.80, with interest thereon 
at the rate of 5 percent per annum from April 1, 1952, until paid. 
The respondent’s counterclaim is dismissed. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


CONSENT DISMISSALS 
PACA Docket No. 5959. Decided May 12, 1953. Complainant 
pro se. Respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. Decision by Thomas J. Flavin, Judicial Officer. 


PACA Docket No. 5869. Decided May 21, 1953. Mr. Charles 
Chorna, of Los Angeles, California, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. Decision by 
Thomas J. Flavin, Judicial Officer. 


PACA Docket No. 5690. Decided May 29, 1953. Mr. Earl G. 
Strohl, of Phoenix, Arizona, for complainant. Mr. Earl J. Gratz 
and Mr. David B. Fitzgerald, of Philadelphia, Pennsylvania, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. Decision 
by Thomas J. Flavin, Judicial Officer. 





